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I.  BREATH TEST RESULTS ARE CRITICAL TO A DRUNK DRIVING 
PROSECUTION

The breath test may be the most critical piece of evidence against a person charged with an alcohol-related driving 
offense. The three primary types of evidence in an alcohol driving charge are:

1) The police officers’ observations.
2) The results of field sobriety tests such as walk and turn and one-legged stand.
3) The results of a breath (or blood) test to determine the concentration of alcohol in the person’s blood (BAC).

Most states require a driver to submit to a breath or blood test if requested by a police officer. Of course, you can 
refuse the test, but typically refusal results in an automatic suspension of your driver’s license and, in some states, 
you can be charged with a misdemeanor.

Alcohol breath tests are often referred to as breathalyzer tests. Breathalyzer was initially a brand name, just like Ford 
or Chevrolet, but came to be a generic term for all alcohol breath test machines. In this booklet, breathalyzer is used 
as a generic term to mean all alcohol breath test machines.

Most drunk driving suspects are given a breath test. Breath testing is cheaper and easier than a blood test because the 
breath test can be administered right at the police station. It is generally considered to be less accurate and reliable 
than blood testing.

Most people assume that anyone with a breath test result above the legal limit will certainly be convicted. This is not 
true. Although people trust machines and tend to believe that anything measured in a seemingly scientific way must 
be right, there are ways for a defense lawyer to attack the results of a breath test.

II. ALL BREATH TESTING DEVICES HAVE SIMILAR LIMITATIONS
Different models of breath test machines use different methods for measuring alcohol. Despite these differences in 
technology, certain facts are true for all breath testing devices.

1) Like all machines, breathalyzers can break down or be used incorrectly. They must be regularly checked for accu-
racy and “tuned up” periodically.

2) Breath testing involves the analysis of microscopic amounts of alcohol. Everything involving a breath test must be 
done with precision and pursuant to established procedures because small errors in procedures can cause huge 
errors in results.

3) Breathalyzer tests do not measure a person’s alcohol concentration at the time of driving because they are typically 
given anywhere from 30 minutes to several hours later. Because of the way alcohol is absorbed and eliminated 
from the body, a person’s alcohol concentration while driving could be lower or higher than the breathalyzer result.

4) Breathalyzers, like all measuring devices, have a margin or range of error. They do not measure with 100 percent 
accuracy.
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5) Breathalyzers measure alcohol in the breath and then convert that measurement to alcohol in the blood, which is 
what causes impairment. The machines use the same conversion ratio for everyone tested. The ratio represents 
the relationship between alcohol in the breath and alcohol in the blood for the hypothetical “average” person, not 
for the actual person tested.

6) Breathalyzers are supposed to measure the alcohol in breath exhaled from deep in the lungs. Instead, they some-
times measure alcohol in the mouth or stomach or substances other than alcohol depending on the physical 
condition of the person tested.

These facts create opportunities for defense lawyers to challenge the accuracy of breath test measurements in court.

III.  HOW THE STATE USES BREATH TESTING RESULTS  
TO GET A CONVICTION

A. Breath Testing and the “Per Se” Offense

In all states, it is illegal to operate a motor vehicle with a blood alcohol concentration of 0.08 percent or more. (The 
number is lower for commercial drivers and drivers under 21.) This offense is often called the “per se” offense because 
you can be guilty regardless of how well you were driving and how little you were affected by the alcohol. A person 
with a high alcohol tolerance could, in theory, pass all the roadside tests, show no signs of impairment, yet be con-
sidered legally impaired with a blood-alcohol level at or above .08. (This is not an endorsement or encouragement to 
drink and drive. Many people think they can “handle” their alcohol and then get behind the wheel. Frequently, tragic 
consequences ensue.)

Without the breath test or other chemical analysis, a prosecution based on a per se offense would not be possible. 
The police cannot determine your blood-alcohol level by observing your behavior or from results of roadside sobriety 
tests. Such observations may provide clues to a person’s blood-alcohol level, but typically those tests are not sufficient 
to establish you have exceeded the legal limit.

B. Breath Testing and the “Driving While Under the Influence” Offense

It is also illegal to operate a motor vehicle while under the influence of (or impaired by) an alcoholic beverage. This 
offense refers to the deterioration of a person’s performance due to alcohol consumption. No reference is made to 
blood alcohol concentration. Arguably, a person could have one drink and his skills could become so impaired he could 
be found guilty of driving while impaired.

The breath analysis in a “driving while under the influence” case provides evidence to bolster a police officer’s charge 
that you were impaired by alcohol. Field tests and a police officer’s testimony you were swerving in the road are easier 
for a defense attorney to discredit than a breath test.

A breath test provides a number; it appears to be definite. Numbers generated by a machine can be more persua-
sive than a police officer’s testimony. The jury does not have to ponder whether the officer was unfair or inaccurate 
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because they see a number from a machine that appears objective and unbiased. The jury does not have to consider 
if the driver “behaved” as a person who was intoxicated.

Even when the breathalyzer indicates a blood-alcohol level below the legal limit, the breathalyzer results can still be 
used as evidence against you. Assume a police officer testifies a person was staggering, had slurred speech, and could 
not perform the roadside tests. The breathalyzer test indicates she had a blood-alcohol level of .07, which is below the 
legal limit in most situations. Since a person can be convicted of driving while impaired regardless of the blood-alcohol 
level, a breathalyzer reading below the legal limit does not automatically result in a not guilty verdict. Indeed, the test 
provides evidence of alcohol in the person’s system.

IV.  BREATHALYZER TEST RESULTS THAT CAN  
BE USED IN COURT

After arrest, a driver is usually transported to a police station or other location where a breath test can be performed. 
The results of this test can be admitted into court as evidence of impairment and your specific blood-alcohol level, 
provided the proper legal procedures and protocol have been followed.

Before you take the breathalyzer test, an officer should read you your rights regarding the breath test and the con-
sequences of not submitting to it. Normally, refusal to take the test means an automatic suspension of your driver’s 
license and no limited driving privileges. However, the penalties vary from state to state. Ironically, although you are 
under arrest, the evidence obtained by the police officer before the arrest is often too weak to win a conviction. It’s not 
until after you are arrested and given a breath test or some other chemical analysis that the state gets the strongest 
evidence to support a conviction.
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Sometimes police carry a portable hand-held breath testing machine in the patrol car. The police may ask a driver to 
blow into the machine at the roadside. Typically, the results of a preliminary breath test with a portable machine are 
not admissible in court as evidence of a driver’s specific blood-alcohol level. Normally, the preliminary breath test is 
used only to determine if the officer has probable cause for an arrest.

The police officer should inform you of any consequences of refusing the preliminary breath test. Usually, your license 
will not be suspended if you refuse the test, but you can still be arrested. However, if you refuse the preliminary test, 
the test is one piece of evidence the state does not have to use against you.

V. BREATH TEST EVIDENCE CAN BE DEFEATED
Many people think, “I am done for; I took the breathalyzer test, and the results were over the legal limit.” Admittedly, 
courts and jurors like numbers, particularly when the numbers have the air of scientific proof. However, the results 
from an alcohol breath test can often be refuted.

As with most types of evidence, there are two strategies for challenging breath test results in court:

1) Requesting the judge to suppress the results (keep them out of court) because proper procedures were not fol-
lowed or the results are too untrustworthy to be considered.

2) Attacking them at trial by convincing the jury (or judge if there is no jury) that the results are unreliable. Remember, 
the defense need only raise a reasonable doubt about the accuracy of the test results.

A defense lawyer may decide to present the defenses he or she intends to use in court to the prosecutor before the 
trial. If they are strong enough, the prosecutor may decide to dismiss the case or offer a favorable plea deal.

Challenges to breath test results usually fall within one of the following five categories, each of which is discussed in 
more detail below:

• Machine calibration and maintenance deficiencies.
• Test administration errors.
• Test timing issues.
• Inherent limitations of breath testing technology.
• The physical condition of the person tested.

VI. CALIBRATION AND MAINTENANCE DEFICIENCIES
Alcohol breath test devices must be properly calibrated and maintained to provide accurate readings. The proper 
procedures are defined by state laws and regulations and by the manufacturer’s recommendations. Prosecutors like 
to present the picture that breathalyzers are machines without bias; that they are based on science. Not only is that 
argument false, but people must maintain the machines. People get sloppy, make mistakes, and in some instances, 
deliberately falsify records.
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Calibration is critical to the accuracy of the machine. If the machine is not maintained to proper calibration, the results 
will not be accurate. Breath machines must be checked for proper calibration periodically. How often a calibration 
check is required varies from state to state, with some requiring a check before every breath test and others requiring 
checks only at longer intervals.

Checking the calibration involves running a test on the machine using a simulator solution of water or gas mixed 
with a known concentration of alcohol. The actual results should be within a plus or minus .01% of the known alcohol 
concentration. If they are not, the machine is not functioning properly and needs to be recalibrated. The result of any 
test performed on the machine cannot be trusted.

Your attorney will review the maintenance records for the machine you were tested on. If the records reveal calibration 
problems, the defense is simple: the breath machine was not functioning correctly. This is an effective defense because the 
prosecution must establish that the breath test has been conducted in accordance with the rules, including the successful 
completion of the required preventive maintenance check and the certification of the machine’s accuracy. When the evi-
dence shows significant problems with the maintenance and calibration of the breath machine, the attack on the breath 
test is usually fatal for the prosecution. The judge may not even allow the breath test results to be put before the jury.

On occasion, calibration errors are the result of deliberate misconduct. For example, the New Jersey Supreme Court 
found a systemic error where a New Jersey official failed to calibrate an alcohol breath testing device according to 
the proper protocol. In addition, the officer was alleged to have falsified reports that the devices were properly cali-
brated. As a result, the New Jersey State Supreme Court found that over 20,667 people may have been subjected to 
alcohol breath test devices that were improperly calibrated, and therefore, the results of the test were in doubt. State 
v. Cassidy, 197 A.3d 86 (N.J. 2018)

You never know what the maintenance records will show. Even if the machine has been properly maintained, some-
thing odd or suspicious may show up. For example, in one case the machine was taken out of service shortly after a 
client’s test and never returned. The defense attorney argued convincingly to jurors that they couldn’t rely on a test 
result from a machine that broke down a few days later and apparently was beyond repair.

Another attack that can be used even with good records is to point out the difference between the last calibration 
check and the time of the test. Unless the check was done just before the test, it does not conclusively prove that the 
breath machine was working at the critical moment of the test.

VII. TEST ADMINISTRATION ERRORS
State regulations and the machine operator’s manual will spell out the detailed procedures that should be followed 
when a breath test is administered.

Two issues that come up most often are:

1) Was the breath test operator qualified?
2) Was the person being tested observed before the test to ensure no traces of alcohol in the mouth or gastric juices 

affected the reading?
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A. Operator Qualifications

Usually, only qualified persons can carry out breath tests. The operator must have completed a course in breath analysis 
and been trained and certified to operate the type of machine you were tested on. It is rare for the breath operator 
to be completely unqualified. However, it is not so rare to have a breath operator who is qualified to use one type of 
breath machine, but not to use the model on which the test was actually run.

If an unqualified person administers the test, many courts hold the evidence is unreliable. If the court permits the 
breath test to be admitted, despite the fact that the operator was unqualified, your lawyer can still argue to the jury 
that they should not rely on the test. For example, your lawyer might ask jurors to consider why the state has qualifi-
cations for breath operators if you do not need to be qualified to give a breath test. Or your lawyer might ask jurors 
whether they would trust the results of a medical test performed on them by an unqualified person.

B. The Observation Period

The breathalyzer test is based on the assumption that the machine is analyzing air exhaled from deep in your lungs. 
Deep lung air is desired because, in theory, it comes from the area where the breath more accurately reflects the 
alcohol in the blood. Residual alcohol in the mouth from mouthwash or alcohol you have consumed will result in an 
inaccurate test. In addition, regurgitated substances in the mouth can result in high readings on the breathalyzer test 
that are not accurate representations of a person’s true blood alcohol level.

Because breath machines are measuring molecules, only a little contamination of the breath sample is necessary to 
radically inflate the test results. A slight burp can potentially cause major contamination to the breath sample. The 
burp brings alcohol-enriched gases up from the stomach and deposits them into the mouth, creating “mouth alcohol.” 
This mouth alcohol distorts the true breath alcohol test results.

Therefore, before the breathalyzer test is administered, the test subject is supposed to be observed for at least 15 
minutes (20 minutes in some states) to ensure no alcohol enters the mouth such as from a mouth wash and no regur-
gitation or any other event that could cause an abnormally high reading occurs.

Failure by the police to document an observation period before the breathalyzer test is administered can be the basis 
for excluding test results. However, standards for conducting and documenting the observation period vary from state 
to state. Factors that may vary include: whether an officer has to continuously have eyes on the person for the entire 
period; and whether the officer must write down when the observation period began and when it ended or videotape 
itHow can the defense prove that the police did not comply with the observation period? Many police stations video-
tape the breath test. A review of a videotaped breath test will frequently show the officer who is about to administer 
the test engaged in tasks other than monitoring the test subject.

Another way to prove lack of compliance with the observation period is for your lawyer to secure any dispatch logs 
pertaining to the arrest. If the time between the transport to the station and the breath test was less than 15 minutes, 
the officer was likely including the drive time down to the station as part of the continuous observation period.
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Occasionally, two officers will perform the continuous observation period. Scientifically and legally, this can be an 
acceptable practice. When two officers are performing the breath test observation period, both of them do not always 
know that they are doing it. The second officer will often admit that he or she had no responsibilities with respect to 
the breath test. The result is that no one may have been doing the observation period at certain points before the test.

Some judges will rule that breath test results are inadmissible when the police have not complied with the observa-
tion period. Even when the judge does not keep the breath test out, at trial your defense attorney can make these 
important points:

• State regulations require a continuous observation period.
• The state’s expert agrees that the regulations should be followed.
• The breath machine’s manufacturer requires a continuous observation period.
• Experts writing in the scientific literature unanimously agree that a pretest observation period should be performed.
• The observation period is essential to prevent contamination of the sample and gross distortion of the results.

Failure to comply with the observation period requirement is probably the most common error in the testing procedure. This 
is an effective defense because jurors and judges understandably lack confidence in improperly administered breath tests.

VIII. TEST TIMING ISSUES
A. Test Does Not Measure Alcohol Concentration at the Time of Driving

Drunk driving laws typically prohibit driving or operating a vehicle with a blood alcohol concentration (BAC) of .08 per-
cent or more. Breath tests are usually administered 30 minutes to 3 hours after driving. A breathalyzer is not a time 
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machine. It does not accurately measure BAC at the time of driving because a person’s BAC is constantly changing 
depending on the person’s rate of alcohol absorption and elimination.

The time between the arrest and when the breath test is conducted can be an issue for two reasons.

The driver’s blood alcohol could be rising. A driver could register .08 or higher when the breathalyzer test is taken. 
However, the driver’s blood-alcohol level may have been less than .08 when the person was driving. This is because 
alcohol may not have been absorbed into the bloodstream until after the arrest. Sources agree that it typically takes a 
minimum of thirty minutes after consumption for alcohol to be absorbed into the bloodstream, and in some instances, 
the absorption can take several hours. See the alcohol curve, below.

The driver’s blood alcohol could be falling. On the other end of the spectrum, a person may register less than .08 
when the breathalyzer test is conducted, but the person’s alcohol level was higher when the person was driving. This 
is because after alcohol reaches its peak level, the blood-alcohol level starts to decline. The prosecution may want to 
make this argument by using a calculation known as retrograde extrapolation to establish a numerical blood alcohol 
value for the time covered by the per se law.

B. Alcohol Metabolism Graph

After drinking alcohol, BAC gradually rises as the alcohol is absorbed into the bloodstream (the absorptive phase). 
Eventually, BAC reaches a peak and begins to fall as the alcohol is metabolized and leaves the body (the elimination 
phase). Below is a diagram of the alcohol curve illustrating this phenomenon.

This graph depicts a short drinking period. The longer the drinking event, the farther out the peak time is stretched. 
What is almost always unknown is exactly where the person was on the curve at the time of driving. The state will 
usually attempt to convince the jury that the defendant was in the elimination or falling phase so the reported breath 
test score is lower than the actual BAC at the time of driving. The defense attorney will point out that the state does 
not know where the defendant was on the alcohol curve when driving. It is almost impossible to determine whether 
a person is in the absorption phase or elimination phase without a series of BAC measurements over time. Usually, 
only two tests are performed close in time to each other.
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C. Falsely High Reading during Absorptive Phase (Rising Alcohol Defense)

In the right case, it is possible to show that the driver was under the legal limit while driving, even though the test 
results were .08 or higher. This is known as the rising alcohol defense.

How long it takes for someone to reach peak absorption at the top of the alcohol curve depends on many factors 
including the person’s weight and body composition; gender; quantity, time, and type of food eaten; type or proof of 
alcohol consumed; rate of drinking; and medications and drugs taken. Since it can take up to several hours for alco-
hol to be fully absorbed into the bloodstream, an individual’s BAC may continue to rise for a while after he or she is 
stopped and arrested. The closer in time the person finished drinking before the breath or blood test, the more likely 
he or she will be in the absorptive or rising state.

Therefore, to determine whether the rising alcohol defense is appropriate for your case, your attorney will need to 
know what time you started to drink and when you stopped; how much you had to drink and eat; what time you began 
to drive and when you stopped; and what time you provided a sample for testing. Receipts from the bar or restaurant 
where you were drinking are helpful evidence.

As a general rule, the rising alcohol defense works best when your test results are at or not much over the legal limit, 
you were arrested very soon after you finished drinking, you were not weaving all over the road, and you performed 
well on field sobriety tests. This defense usually requires your attorney to hire an expert toxicologist to testify on your 
behalf.

Some states make it unlawful to have .08 percent alcohol in your system for a period of time after driving or operat-
ing a motor vehicle. This means the crime may be committed in the comfort of one’s home— well after the car has 
been put in the garage. A typical example is a law that prohibits having a .08 percent alcohol concentration within 
three (or sometimes two) hours after driving unless the alcohol was consumed after driving. In these states, the rising 
alcohol defense will generally not be effective. However, the prosecution will have a hole in its case that the defense 
can exploit if the breath test was done outside the two or three-hour window. See Retrograde Extrapolation by the 
Prosecution below.

D. Consumption of Alcohol after Driving

A lapse of time between driving and administration of the test may allow the introduction of evidence you consumed 
alcohol after you were driving, not before or during the period you were operating a car. For example, assume a car 
goes off the road and hits a sign in a remote area. The car is damaged and cannot be driven. Four hours later a trooper 
finds the driver sitting by the car and detects alcohol. The trooper assumes the driver was intoxicated at the time of the 
accident, but then again, maybe the driver consumed alcohol after the accident. Sitting beside the road in a wrecked 
car and drinking may not be smart. However, if you are not operating the car, it may not be illegal. Furthermore, your 
attorney can question the police officer as to how the officer knows you were intoxicated while driving. The answer 
is since the police officer was not present when you were driving, the officer does not know when the alcohol was 
consumed.
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E. Retrograde Extrapolation by the Prosecution

When the prosecution uses breathalyzer readings that were taken awhile after the arrest, the defense can argue that 
the readings are too remote in time to prove the driver was in violation of the law when the person was driving. To 
counter this argument, the state may offer an expert who has performed a retrograde extrapolation on the readings. 
A retrograde extrapolation means the expert tries to figure out what your blood alcohol measurement was when you 
were driving based on what it was when you were tested.

Scientists have developed a formula for calculating a person’s BAC at an earlier time from the person’s later test results. 
The formula uses the amount of alcohol consumed, the time when it was consumed, the blood alcohol concentration 
from a breath or blood test, and the time when the test was administered.

A retrograde extrapolation assumes that alcohol leaves the body at a particular rate and therefore, it is possible to 
determine what a person’s blood-alcohol level was at an earlier time.

The prosecution will argue that retrograde extrapolation is about science and numbers; therefore, the expert who 
presents the retrograde analysis must be correct. However, the elimination rate is an average. An average means the 
“typical” person eliminates alcohol at a particular rate. Elimination rates vary considerably among individuals and are 
affected by things like food, exercise, and stress.

Retrograde extrapolation usually requires the state’s expert to make many guesses:

• Was the person tested in the rising or falling phase of the alcohol curve? The prosecution will typically assume the 
person was in the falling phase, although it is not possible to know.

• Does the person metabolize alcohol at an average rate, or at some other value?
• Does the expert know for sure what the person had to drink and eat and when?
• What effect does any recently eaten food have on the absorption time?
• How much did the person weigh when the test was administered?

Because of the many guesses, some judges will keep the results out of evidence. Even if the judge lets the results in, 
a defense attorney can point out all the flaws in the calculation during cross-examination of the expert.

The weight jurors are likely to give to the prosecution’s retrograde analysis depends on how high the projected blood-al-
cohol level was and the amount of time that passed between when a person was driving and when the breathalyzer 
was administered. For example, a retrograde analysis based on a breathalyzer that was administered three hours after 
a person was driving will not be as convincing as one that is based on a lapse of one hour. Similarly, a blood-alcohol 
retrograde analysis that indicates a person’s blood-alcohol level was .08 at the relevant time will not be as convincing 
as a retrograde analysis that indicates the defendant’s blood-alcohol level was .12.

If the breath test is too remote in time from the last time you were driving (typically more than 3 hours), your attorney 
may be able to suppress the breathalyzer results as too unreliable.
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IX.  INHERENT LIMITATIONS OF ALCOHOL BREATH TESTING 
TECHNOLOGY

A. Accuracy of Breath Measurement

Using numbers to measure blood-alcohol content seems so objective-- no biases, just cold hard facts. Moreover, the 
numbers are coming from a machine. You cannot get much more objective than a machine spitting out numbers. At 
least that is the case the prosecutor will try to sell to the jury.

But breath testing technology has certain inherent limitations. The best result it can offer, even when correct proce-
dures are carefully followed, is no more than an approximation.

States vary on whether the defense can offer evidence on the failings of breathalyzer technology. When that evidence 
is allowed, it can greatly benefit a defendant. Jurors can be educated that the reading is not an absolute fact. Conse-
quently, despite the breathalyzer results that indicate a blood-alcohol level of .08 or .09, the jury may still reach the 
conclusion you were not impaired.

In a close case, any doubt concerning the reliability of the technology may be sufficient to win an acquittal.

B. All Machines Have a Range or Margin of Error

Breathalyzers do not produce perfect measurements of a person’s blood-alcohol level. As noted by Ted Vosk, in his 
article Trial by Numbers, a breathalyzer reading is an estimate; the person’s actual score could be anywhere in a range 
on either side of that estimate.
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All machines have margins of error. A breath testing machine is no exception. A breathalyzer reading of .08 does not 
mean that the driver had a blood-alcohol concentration of exactly .08 with a 100 percent certainty. The true measure 
could be less than (or more than) .08. The margin of error depends on the machine used to conduct the test. For 
example, if the margin of error of a breathalyzer is .01 percent, a test result of .08 could actually be .07 or .09.

A reading below .08 can be the difference between conviction and acquittal.

The regulations for the administration of breath tests essentially concede the inherent error in the devices. Most states 
require two breath tests with the results within plus or minus .02% of each other for the test results to be considered 
valid and admissible. Therefore, with a test result at or slightly above the legal limit, a defense attorney can present 
evidence and arguments that the true measure is lower.

C. Breath Test Devices Are Calibrated Based on an Inaccurate Assumption

In converting breath alcohol to blood alcohol, breath machines assume that the concentration of alcohol in a person’s 
blood is 2100 times greater than it is in the person’s breath. In other words, the machine assumes that for each mol-
ecule of alcohol in a given volume of breath, there are 2100 molecules of alcohol in the same volume of blood. The 
2100 to 1 ratio, known as the partition ratio, is based on an average for human beings. By definition, an average does 
not fit everyone.

Partition ratios vary from individual to individual. The ratio can even be different in a single individual at different times. 
Studies have reported partition ratios that vary from 1555:1 to 3005:1. If the person’s actual partition ratio is lower than 
2100:1, a breath test would overestimate blood alcohol; the opposite would be true if the partition ratio were higher 
than 2100:1. Consequently, an inaccurate breathalyzer reading can result. Many courts have noted this discrepancy.

Some states have enacted laws stating, in effect, that the correct ratio is always 2100 to 1. This is a bit like legislating that 
water freezes at 34 degrees, not 32 degrees. Unfortunately, courts in these states generally do not allow defendants 
to introduce evidence that partition ratios vary. However, other states still allow defendants to present testimony at 
trial that breathalyzers are calibrated inaccurately due to the false assumption that a person’s partition ratio is always 
2100 to 1.

Even in states that have enshrined the 2100 to 1 ratio into law, there may be some opportunities to introduce evidence 
that the ratio is only an average. The evidence may be permitted if the defendant is charged with driving under the 
influence or driving while impaired, rather than the per se offense. This is because the lower the BAC, the less likely the 
driver is to have been impaired by alcohol. Remember that the driving under the influence offense refers to a decline 
in driving ability and does not require proof that the driver was over the limit for a conviction.

If a prosecution expert testifies that the defendant must have lied to the police about how much he or she had to drink 
based on the breath test result, partition ratio evidence may be admissible to counter the charge that the defendant lied.

When the evidence is admissible, the defense attorney can explain to the jury during closing argument that the breath-
alyzer simply made an estimate of the defendant’s blood alcohol level. The test is accurate only if the defendant is the 
hypothetical average man or woman with the hypothetical average partition ratio, which he or she is probably not.
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X.  INACCURATE RESULTS CAUSES BY THE PHYSICAL 
CONDITION OF THE PERSON TESTED

A person’s physical condition can lead to falsely high breath test results. Two diseases associated with false breath 
test results are diabetes and GERD.

A person with diabetes can suffer from ketoacidosis, which is a potentially life-threatening condition caused by high 
blood sugar. Ketoacidosis can mimic alcohol intoxication. Confusion and fruity smelling breath, which can be confused 
for alcohol breath, are the notable symptoms of ketoacidosis that can make a person appear intoxicated. Acetone is 
produced during ketoacidosis and can register as alcohol on a breathalyzer test.

GERD is a condition in which the acidic liquid in the stomach regurgitates into the esophagus. When a person has GERD, 
acid (and whatever else is in the stomach) is released from the stomach into the esophagus, and potentially into the 
mouth. A GERD patient experiences reflux regularly. The reflux can affect breath test readings. A person with GERD 
who takes a breath test may have regurgitated alcohol from the stomach into the mouth, thereby contaminating the 
breath sample.

Medical records along with testimony from a doctor are required to make the most of these defenses.

Other physical conditions that can be responsible for falsely elevated results include:

• Mouth contaminants, such as dentures and denture adhesives, piercings, lip balm, or blood from mouth and nose 
injuries.

• Hyperventilation and blowing too hard.
• An abnormal body temperature.
• An abnormal red blood count.
• Dieting which can cause ketosis, a condition that is not harmful, but can cause acetone on the breath.
• Inhalation of airbag dust that is then exhaled into the machine.

Similarly, these defenses are most effective when supported by evidence that the person tested actually had the 
condition.

XI. DISCONNECT DEFENSE
The “disconnect defense” can be effective when a defendant’s behavior does not match the breath test results. It 
works best when a videotape of the stop, field sobriety tests, and arrest shows a defendant who looks unimpaired. The 
defense’s argument to the jury is that the breath machine must be broken because the defendant could not possibly 
have had as much to drink as the results indicate and still function so well.
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XII. SUMMING UP
Do not give up and plead guilty if your breathalyzer results were at, near, or above the legal limit. Breathalyzer tests 
are fallible. The defenses that could work in your case depend on your breath test result, the other evidence that is 
available, and the evidence that is admissible in your jurisdiction. Every case is different, and you should consult an 
attorney concerning the specifics of your case and the laws in your state.


