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overeign immunity normally precludes
suing governments—except to the
extent that the sovereign agrees to be
sued.! The Federal Tort Claims Act
(FTCA)? is a waiver of sovereign immunity. The
FTCA allows one to sue the United States for
tort claims, as though the United States was a
private person, and in accordance with the laws
where the act or omission occurred.?

It is impressive that our society allows its government to be sub-
ject to civil liability. And it makes sense—many aspects of our daily
lives are run by the government (e.g., roads, postage, some hospi-
tals, prisons, parks), and potential civil liability is the only strong
incentive to make sure that those functions are handled responsibly.
But having the right to sue the United States does not mean it is
easy to do so. The United States routinely argues that cases against
it are barred under two exceptions to the FTCA—the “independent
contractor exception™ and the “discretionary function exception.”
However, in many cases, these exceptions simply do not apply.

The government may argue that these exceptions are broad and
preclude most claims, but these exceptions should be narrowly con-
strued. Courts, applying the proper analysis, will dismiss challenges, or
reverse dismissals, where plaintiffs can allege direct negligence on the

part of a federal employee relating to safety, and a resulting injury.

Two cases are frequently addressed in this article—FEdison v.
United States,® discussing the independent contractor exception,
and Whisnant v. United States,” discussing the discretionary func-
tion exception. Both are cases from the U.S. Court of Appeals for the
Ninth Circuit, and, as such, rely primarily on Ninth Circuit authority.
Furthermore, the Ninth Circuit has expressed its narrow view of
the exceptions to the FTCA, while other circuits have not. Prior to
relying on these cases, be sure to see how they have been discussed
in your circuit, or if there is contrary authority.

Why sue the United States? There are three strong reasons to sue
the United States. First, individuals injured as a result of govern-
mental neglect need to be taken care of. Second, it is important to
keep our government in check. The FTCA is a statute created by the
legislature to hold the United States accountable for the misdeeds
of its agents, and it helps to ensure that federal employees properly
carry out governmental duties.® Third, from a practical perspective,
it is generally easier to collect judgments against the United States
than it is from private parties.

This article identifies hazards and benefits of FTCA claims; briefly
sets forth the prefiling requirements for bringing an FTCA action;
clarifies the governing case law on the two oft-cited exceptions to
the FTCA; and provides guidance for complaint-drafting that avoids
implicating those exceptions.

Hopefully, at the end of this article, a practitioner will know when
and how to bring a viable tort claim against the United States.
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What'’s Problematic About Suing the United States?

Fee Caps

Attorney’s fees are limited to 25 percent in FTCA actions that are
litigated in court and 20 percent for claims settled before litigation
commences.” Charging a higher fee is a federal misdemeanor carry-
ing a fine and imprisonment.!’ If you are suing the United States and
other defendants, I recommend that your fee agreement state that
you will be entitled to a cap of 25 percent for funds received from
the United States during or after litigation. The fee agreement should
separately state your contingency fee as against other (nongovern-
mental) defendants.

Having an Adversary With Unlimited Resources

Since the assistant U.S. attorneys (AUSAs) are salaried employees,
the United States will not likely factor litigation costs into settlement
(and it is highly unlikely that the government will settle a nui-

sance value case). And the federal government will have unlimited
funds for experts and to fly in witnesses. As a result, cost may be a
more significant factor for you and your client than for the federal
government. But if your case is strong, a jury will see that you are
representing an individual against the forces of the government, and
as the case progresses to trial, the United States will be aware that a
jury may be sympathetic to your cause.

Prefiling Requirements

Prior to commencing suit, a party is obligated to present his or her
claim to the appropriate federal agency. Prefiling requirements make
lawyers feel uneasy. It's an additional civil procedure, with severe
ramifications resulting from noncompliance. That said, prefiling
requirements for the FTCA are extremely easy to handle. There are
three things a practitioner needs to know—(1) be timely, (2) fill out
the easy-to-complete Standard 95 Tort Form, and (3) make sure
that your claim is for an amount as large as you would seek in the
litigation. The steps are outlined below.

How to File an Administrative Claim.

The federal government has streamlined the process to file an admin-
istrative claim. And the process, unlike that for constitutional claims or
state-court processes, is quite easy. First, figure out the agency you are
suing and find out where it is headquartered. Second, complete the
two-page Standard Form 95, which is available online.! Third, make
sure that your “amount of claim” is for an amount that you will even-
tually include in the prayer for relief in the civil action, as your claim

to tort damages in the federal action will be limited to what you put in
your administrative claim (absent a change of circumstances).'?

When to File the Administrative Claim.

The time requirements to submit a claim are fairly reasonable when
compared to those of most municipalities. Under the FTCA, an
injured party has up to two years to submit a claim to the agency
responsible for the injury.” But you should be a month early to be
safe—the code states that the action is barred unless “presented in
writing to the appropriate federal agency within two years after such
claim.”** However there is no provision defining when a document is
“presented” to the agency. If the agency can claim that it is back-
logged and did not receive the claim for weeks after it was mailed,
and after the two-year period lapsed, it could argue that the claim is
barred (yes—we have faced this argument, but were able to prove
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that the documents were in fact received by the agency within two
years of the occurrence). To be safe, when possible, submit the claim
to the agency within one year and 10 months from its occurrence.

Even though the statute states that a claim submitted after the
passage of the two-year deadline is “forever barred,”"® a court can
still have jurisdiction to hear the claim, under the doctrine of “equita-
ble tolling” upon a showing of “extraordinary circumstances.” Such
circumstances usually involve some governmental act that contribut-
ed to the delay in filing.!”

When To File the District Court Action.

After the agency denies the claim (and, in our experience, it likely
will), the party has six months from the date of the agency’s mailing
of the denial to sue in federal court. But there is no reason to wait
that long. There is a significant possibility that the agency will reject
the claim, and you can prepare your complaint while waiting for the
denial. If the denial never arrives, the claim is deemed “denied” six
months after you mailed the claim to the agency.'® Once the claim
has been denied, file the civil action as quickly as you can.

Drafting Your Complaint to Survive a Motion to Dismiss
Any FTCA complaint needs to be drafted with care to avoid the appli-
cation of the exceptions to the FTCA. The first of the two most-cited
exceptions to the FTCA is the independent contractor exception,
which precludes claims against the United States based on injuries
resulting from the negligence of the United States’ contractors. In
essence, it bars claims premised on vicarious liability. The second is
the discretionary function exception, which precludes judicial “sec-
ond-guessing” of decisions that are, by their nature, discretionary.
AUSAs may argue that the court lacks jurisdiction to hear your
claim because of these exceptions. And these exceptions are juris-
dictional in nature, which means that there is no obligation under
the Federal Rule of Procedure 12 for the United States to bring them
collectively (so you may be subject to two rounds of dispositive
motions in the pleading stage instead of one). But your complaint
should survive as long as you (1) identify a specific duty held by a
federal employee that was breached, and (2) that duty relates to the
safety of the public. For example, in the Edison v. United States
case, discussed below, the plaintiffs were able to point to a breach
of a common-law duty of the landowner (the United States) to warn
invitees against known harms—a duty clearly related to public safety.
Accordingly, the claims were allowed to proceed."

The Independent Contractor Exception (and Edison v. United States)
Gone is the time when government employees exclusively handled
governmental duties. Private companies can bid to perform almost
any service. In today’s era of privatization, the federal government
contracts out many tasks related to their governmental duties. Under
28 U.S.C. § 2671,2° commonly referred to as “the independent con-
tractor exception,” the United States can only be liable for the acts or
omissions of its own employees and cannot be vicariously liable for the
acts or omissions of its contractors. However, the United States can
be liable for the negligent acts of federal employees working alongside
contractors or whose duties overlap those of the private contractors.
On May 20, 2016, the Ninth Circuit published its decision in £di-
son v. United States, where the court “ascertaine[d] the boundaries
of the United States’ liability when it has delegated some, but not
all, of its legal duties to an independent contractor.”! In Edison, the



plaintiffs were inmates at Taft Correctional Institution, a federal pris-
on, and alleged that they contracted a severe form of valley fever, a
fungal infection, as a result of their incarceration. The United States
owned Taft, but had contracted a private contractor, Management &
Training Corp. (MTC), to operate the facility. Under the contract, the
United States retained control over changes to the buildings on the
premises. In addition to claims against MTC, the plaintiffs asserted
claims against the United States based on failure to warn, failure to
modify structures, and failure to develop and implement an adequate
protection policy in response to a rise in infections at the prison.

The district court determined that the plaintiffs’ claims arose
exclusively from the management of the prison and were essentially
based on the alleged misconduct of the private contractor. Accord-
ingly, the court held that the plaintiffs’ claims were barred by the
independent contractor exception. But the circuit court reversed,
and allowed plaintiffs to proceed on all asserted grounds. The circuit
court stated that “the independent contractor exception is not a
complete bar to liability any time the United States employs a con-
tractor. Some duties of care are non-delegable; others are retained by
the government, if not delegated” and “our precedents do not hold
that the United States is absolved of all liability, no matter what the
injury complained of or its cause, any time it hires an independent
contractor.”” The court clarified that the plaintiffs were not seeking
to hold the United States vicariously liable for the contractor’s
actions, but were instead seeking to hold the United States directly
liable.?* Accordingly, jurisdiction was present.

The Ninth Circuit enumerated a three-step inquiry to determine
whether the United States is liable for its own acts or omissions: (1)
whether state law would impose a duty of care on a private individual
in a similar situation; (2) looking to the contract and the parties’ ac-
tions, whether the United States retained some portion of that duty
for which it could be directly liable,>* and, (3) even if the government
delegated all its duties to the independent contractor, whether,
under the applicable state law, non-delegable duties were imposed
on the government.?

The Discretionary Function Exception
The other frequently cited exception to the FTCA's waiver of
sovereign immunity is 28 U.S.C.S. § 2680(a), the “discretionary
function exception,” which precludes liability under the FTCA for
claims based upon the exercise, nonperformance, or performance
of a discretionary function or duty, whether the discretion involved
be abused.? The exception embodies Congress’ intent “to prevent
judicial ‘second-guessing’ of legislative and administrative decisions
grounded in social, economic, and political policy through the medi-
um of an action in tort.”?" “In other words, ‘if judicial review would
encroach upon the type of balancing done by an agency, then the
[discretionary function] exception applies.”®

The U.S. Supreme Court enumerated a two-pronged test, com-
monly referred to as the Gaubert/Berkovitz test, to determine if the
discretionary function application applies® (and the government has
the burden of establishing both prongs®). First, a court determines
whether a particular act is governed by a statute, policy, or regula-
tion or, alternatively, whether it was an act in which the applicable
statutes and regulations conferred discretionary authority on the
agency. If the act at issue is not discretionary, then the exception
does not apply.®! Second, even if the agency’s conduct is not mandat-
ed by statute or regulation, FTCA plaintiffs can still prevail under the

second part of the inquiry, which examines whether the government
actions at issue “are of the nature and quality that Congress intended
to shield from tort liability.”** To evaluate this step, a court must
determine whether the challenged governmental actions are “sus-
ceptible to policy analysis” and involve a decision grounded in social,
economic, and political policy.*

There are many opinions interpreting what “a decision grounded
in social, economic, and political policy” means. In the Ninth Circuit,
the court made a distinction between claims based on design and
those based on implementation, noting (1) “[t]hat the design of a
course of government action is shielded by the discretionary function
exception, whereas the implementation of that course of action is
not,”* and (2) “matters of scientific and professional judgment—par-
ticularly judgments concerning safety—are rarely considered to be
susceptible to social, economic, or political policy.”*

But the contours of this exception are quite difficult to under-
stand and there is no clear circuit court consensus on its breadth
or application. Courts have acknowledged its subjective quality and
inconsistent application.?® The federal government will likely argue
that, in essence, every decision is “discretionary” to some extent and
that claims arising from injuries allegedly stemming from decisions
are never actionable. But these arguments undermine the legislative
intent of the FTCA, which was to make the government assume the
obligation to pay damages for the misfeasance of employees carrying
out its work.?” Courts should be hesitant not to let exceptions to the
FTCA swallow up the act itself.*

There is little consensus among district courts as to what types
of claims are barred by this exception. Consider a simple “failure to
warn” claim about a known hazard—some circuit courts hold that such
a claim is not barred,* while others hold that they are.** And some
fashion out a middle ground, precluding a failure to warn claim if the
type of warning required more than “garden variety” remedial steps.*!
A rule could be deduced that if the type of warning required is sophis-
ticated, and not just a garden-variety warning, then a failure to warn
claim might be barred by the discretionary function exception.* But
it is not likely that there is a consistent rule to be derived. The second
prong of the Gaubert/Berkovitz test is ambiguous and open to sub-
jective interpretation, and will likely continue to generate inconsistent
rulings until there is clarification or adoption of a new rule.

Accordingly, a practitioner should review the applicable circuit
court case law; identify the types of decisions that the court has
determined are, or are not, covered; and draft the complaint accord-
ingly. However, many tort cases will involve an allegation of a public
hazard. Decisions related to a public hazard on federally owned
property should not invoke the discretionary function exception.*>#
The government may, in an attempt to invoke the discretionary func-
tion exception, recast these claims as being related to a budgetary
decision. But decisions related to the availability of funds, and how
to use them, are not the type of decisions within the scope of the
discretionary function exception.*

Drafting and Arguing Tips
The following guidelines should assist in drafting a FTCA complaint
that should defeat a Federal Rule of Civil Procedure Rule 12 motion:

e Separately list your causes of action against the United States.
Don’t lump together causes of action against the United States
with those of contractors. You want to be able to point to the
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United States’ direct negligence and to show how that breach
contributed to the injury.

e (learly identify the applicable duty, under appropriate state
law that a private person is subject to, and the United States is
similarly subject to. Clearly identify the direct negligence alleged
against the United States, separate from that alleged against any
private contractors.

e [f there is a potentially non-delegable duty, such as a duty to
control a particular risk, separately allege that duty.

e Do not assert claims under vicarious liability.

e Avoid arguing that the United States asserted substantial over-
sight and control to assert liability—the standard is very difficult
to meet. A plaintiff must show that the United States “had
authority to control the detailed physical performance of the
contractor and exercised substantial supervision over its day-to-
day activities.”

e Assert failure to warn claims, but don’t call attention to any-
thing sophisticated about the type of warning that should have
been made (the more sophisticated the warning, the more dis-
cretion the government will have in whether to employ it, and
the more likely that the claim will be barred by the discretion-
ary function exception).

e Be prepared to inform the court that exceptions to the FTCA
are to be construed narrowly’” and that attempts to broaden the
exceptions’ application are not grounded in good law.*

e Ifyou have an option of applicable forums, research each circuit
court’s decisions on the exceptions prior to filing.*’

Conclusion

Congress enacted the FTCA to enable people to bring tort claims
against the government, as a means to both incentivize responsible
safety measures for governmental tasks and to protect injured par-
ties from bearing the entirety of costs resulting from injuries arising
from negligence of federal employees. These guidelines should help a
practitioner in holding the government to task, and avoid the errone-
ous application of narrow exceptions—which, if incorrectly adopted,
would divest the FTCA of its purpose. FTCA cases carry compulsory
prefiling requirements that are easily handled. FTCA cases carry

fee caps limiting compensation for a civil case to 25 percent of any
recovery. But FTCA claims can bring prompt relief to those injured
when governmental services are negligently performed. FTCA cases
also promote responsibility in the undertaking of governmental
duties (the negligent performance of which can produce great inju-
ries and, at times, harm the most defenseless members of society).
The fact that the government is a targeted defendant, or one of the
potential defendants, should not scare away potential claimants or
practitioners. Bringing FTCA claims can be lucrative and rewarding
work that benefits the common good. ®
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warn claim against the government arising out of an injury from a
fallen tree that the government had injected with a herbicide was not
barred); Mandel v. United States, 793 F.2d 964, 968 (8th Cir. 1986)
(holding that a paralytic’s failure to warn claim against the National
Park Service related to warnings about underground rocks was not
barred); Whisnant v. United States, 400 F.3d 1177, 1181 (9th Cir.
2005) (holding that a failure to warn claim arising from illness from
mold at a government-owned commissary was not barred); Figueroa
0. United States, 64 F. Supp. 2d 1125, 1133 (D. Utah 1999)
(determining that a decedent’s family’s failure to warn claim against
the Forest Service relating to a rock hazard was not barred); and
W.C. & A.N. Miller Cos. v. United States, 963 F. Supp. 1231, 1243
(D.D.C. 1997) (holding that plaintiff’s failure to warn claim arising
out of buried munitions was not barred).

“Consider these cases where failure to warn claims were barred by
the discretionary function exception: Sanchez v. United States,

671 F.3d 86, 102 (1st Cir. 2012) (holding that failure to warn claims
against the Navy, by residents of Vieques Island alleging that military
exercises resulted in toxins in the water, and that the Navy allowed
residents to enter, graze cattle, and fish in polluted areas, were
barred, because the Navy engaged in both choice and judgment as
to who had permission to be in the areas involved and what was said
about that access); Dunaway v. United States, 136 F. Supp. 2d 576,
580, 586 (E.D. La. 1999) (holding that a failure to warn claim by a
plaintiff whose motorboat hit an underwater sandbar in a canal built
and maintained by the government was barred, stating “[b]ecause
the United States has no duty to ensure the safe navigation of any
waterway, or to establish aids to navigation, it enjoys discretion as

to whether and how it will establish such aids” and “the decision

to mark the sandbar, dredge the canal, or do nothing involves
considerations of the amount of commercial traffic on the waterway
relative to the potential expense of dealing with the sandbar.”); Maas
0. United States, 94 F.3d 291, 297 (7th Cir. 1996) (holding that a
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failure to warn claim asserted by former serviceman who developed
cancer after cleaning up a plane containing nuclear weapons, was
barred, stating “[d]eciding whether health risks justify the cost of a
notification program, and balancing the cost and the effectiveness

of a type of warning, are discretionary decisions covered by [the
discretionary function exception].”); and Monzon v. United States,
253 F.3d 567, 573 (11th Cir. 2001) (holding that a failure to warn
claim by a decedent’s family alleging that warnings should have been
posted regarding riptides was barred).

US R.P. v. United States, 676 F.3d 329, 336-38 (3d Cir. 2012)
(holding that the discretionary function exception barred action
based on decision of National Park Service to not provide additional
warnings related to barracuda bites, but stating “[w]e acknowledge
that if the discretionary function exception is given an overly broad
construction, it could easily swallow the FTCA’s general waiver

of sovereign immunity and frustrate the purpose of the statute.
Accordingly, we have held that where the government is aware of

a specific risk and responding to that risk would only require the
government to take garden-variety remedial steps, the discretionary
function exception does not apply.”).

“But such a rule would not be consistent with the U.S. District Court
of the District of Columbia’s decision in W.C. & A.N. Miller Cos., 963
F. Supp. 1231, 1244 (D.D.C. 1997) (holding that a failure to warn
claim related to buried munitions was not barred by the discretionary
function exception).

BSee, e.g., Whisnant v. United States, 400 F.3d 1177, 1183 (9th
Cir. 2005) (stating “[c]leaning up mold involves professional and
scientific judgment, not decisions of social, economic, or political
policy. Indeed, the crux of our holdings on this issue is that a failure
to adhere to accepted professional standards is not susceptible to a
policy analysis.... Because removing an obvious health hazard is a
matter of safety and not policy, the government’s alleged failure to
control the accumulation of toxic mold in the ... commissary cannot
be protected under the discretionary function exception.”).
#“Additionally, in another case alleging claims nearly identical to
those alleged in Edison, a district court found that decisions related
to responding to a rise in valley fever infections at a federal prison
were not protected by the discretionary function exception. Parnah
v. Unated States, 2:09-cv-06535 (Dkt. 31) (ORDER RE: MOTION TO
DISMISS OR IN THE ALTERNATIVE FOR SUMMARY JUDGMENT
(Aug, 11, 2011), available at http://www.wallachlegal.com/resources
(last visited Dec. 5, 2016)). The court stated: Defendant’s position
that declining to take any preventive measures to protect Plaintiff
was a policy choice involving considerations of security and orderly
running of the prison is equally unpersuasive. Defendant’s duty

to prevent or control further influx of cocci at Taft “is not a policy
choice of the type the discretionary function exception shields.”
Whisnant, 400 F .3d at 1183. Rather, it “involves professional and
scientific judgment, not decisions of social, economic, or political
policy.” Id. Indeed, consistent with the rationale in Whisnant,
because controlling the cocci disease at Taft was a matter of safety,
as opposed to policy, Defendant’s failure to take preventive measures
cannot be protected under the discretionary function exception.

1d.; see also ARA Leisure Servs., 831 F.2d at 195 (stating that the
decision to maintain a road in a safe condition was not grounded in
social, economic, or political policies).

BIn Whisnant, 400 F.3d at 1183, the government argued that the
discretionary function exception applied because implementing



health and safety regulations would require employees “to balance
the agency’s goal of occupational safety against such resource
constraints as costs and funding.” Rejecting that argument, the
court stated “to permit the government to use the mere presence
of budgetary concerns to shield allegedly negligent conduct from
suit under the FTCA ... would permit the discretionary function
exception to all but swallow up the [FTCA].” Id. at 1184 (quoting
ARA Leisure Servs., 831 F.2d at 196); see also O’Toole, 295 F.3d at
1037 (9th Cir. 2002) (“Were we to view inadequate funding alone
as sufficient to gamer the protection of the discretionary function
exception, we would read the rule too narrowly and the exception
too broadly. Instead, in order to effectuate Congress’s intent to
compensate individuals harmed by government negligence, the
FTCA, as a remedial statute, should be construed liberally, and its
exceptions should be read narrowly.”).

%See Laurence v. Dep’t of the Navy, 59 F.3d 112, 113 (9th Cir.
1995) (citing United States v. Orleans, 425 U.S. 807, 814-15
(1976); Letnes v. United States, 820 F.2d 1517, 1519 (9th. Cir.
1987)).

TWhisnant, 400 F.3d at 1184 (“[ijn order to effectuate Congress’s
intent to compensate individuals harmed by government negligence,
the FTCA, as a remedial statute, should be construed liberally, and
its exceptions should be read narrowly.”).
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“SFor example, in support of broad construction of the exceptions,
the United States may cite to a decision from the U.S. Court of
Appeals for the Fourth Circuit, Robb v. United States, 80 F.3d 884,
887 (4th Cir. 1996), and footnotes in two opinions from Florida
district courts, DelValle v. Sanchez, 170 F. Supp. 2d 1254, 1268,

n.1 (S.D. Fla. 2001); Cruz v. United States, 70 F. Supp. 2d 1290,
1292, n.2 (S.D. Fla. 1998). But in Robb, the Fourth Circuit merely
mentioned that the independent contractor exception “has been”
construed broadly, and cited one instance where it was described as
a “broad” exception. Robb, 80 F.3d at 887 (citing Lurch v. United
States, 719 F.2d 333, 338 (10th Cir. 1983) (stating “[t]he broad
independent contractor exemption is itself controlling in this case™)).
Subsequently, in Delvalle and Cruz, a district court twice cited Robb
(in footnotes) as authority for the premise that the exception should
be broadly construed—even though the Robb and Lurch Courts
never made that finding.

“The subjective nature of the Gaubert/Berkovitz test has led to
conflicting circuit court rulings. See Whisnant, 400 F.3d 1177 (holding
that a failure to warn claim arising from mold at a naval commissary
was not precluded by the discretionary function exception), but cf.
Sdnchez v. United States, 671 F.3d 86, 86 (1st Cir. 2012) (holding
that a failure to warn claim arising from military exercises that polluted
water is barred by discretionary function exception).
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