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The Policy



Policy Interpretation, Generally

Florida law is clear that “insurance contracts must be construed in
accordance with the plain language of the policy,” and “coverage under
an insurance contract is defined by the language and terms of the
policy.”

Swire Pacific Holdings, Inc. v. Zurich Ins. Co., 845 So. 2d 161 (Fla. 2003) citing Auto-Owners Ins. Co. v.
Anderson, 756 So. 2d 29, 34 (Fla. 2000); Commerce Nat'l Bank in Lake Worth v. Safeco Ins. Co. of Am., 252 So.
2d 248, 252 (Fla. 4th DCA 1971) (contracts should be construed to give effect to the intent of the parties and the
insured's knowledge and understanding of the extent of coverage).



Policy Interpretation, Generally

Court must give everyday meanings to undefined words, reading the
terms of the policy in light of the skill and experience of everyday
people, and not create ambiguity in otherwise clear contract provisions.

Direct Gen’l Ins. Co. v. Morris, 884 So. 2d 1077 (Fla. 1st DCA 2004)



Loss Settlement - Statute

(3) In the event of a loss for which a dwelling or personal
property is insured on the basis of replacement costs:

(a) For a dwelling, the insurer must initially pay at least the actual
cash value of the insured loss, less any applicable deductible.
The insurer shall pay any remaining amounts necessary to
perform such repairs as work is performed and expenses are
incurred.

Fla. Stat. § 627.7011(3)(a) (2011)-(2022).



Loss Settlement - Policy
D. Loss Settlement

In this Condition D., the terms “cost to repair or replace” and “replacement cost”
do not include the increased costs incurred to comply with the enforcement of
any ordinance or law, except to the extent that coverage for these increased costs
is provided in E.11. Ordinance Or Law under Section I – Property Coverages.
Covered property losses are settled as follows:

* * *
2. Buildings covered under Coverage A or B at replacement cost [value]

without deduction for depreciation, subject to the following:
* * *

d. “We” will initially pay at least the actual cash value of the damage, less any
applicable deductible. “We” will then pay any remaining amounts necessary
to perform such repairs as the work is performed and the expenses are
incurred . . .



Definitions - Replacement Cost Value

RCV is the amount “it would cost to replace the damaged structure on
the same premises.”

Trinidad v. Fla. Peninsula Ins. Co., 121 So. 3d 433 (Fla. 2013)



Definitions - Depreciation

Depreciation is a “decline in an asset’s value because of use, wear,
obsolescence, or age.”

Trinidad v. Fla. Peninsula Ins. Co., 121 So. 3d 433 (Fla. 2013)



Definitions – Actual Cash Value

ACV is “ replacement cost minus normal depreciation.”

Trinidad v. Fla. Peninsula Ins. Co., 121 So. 3d 433 (Fla. 2013)



The Shift in the Definition and 
Application of Depreciation



The Matching Statute
“When a loss requires replacement of items and the replaced items
do not match in quality, color, or size, the insurer shall make
reasonable repairs or replacement of items in adjoining areas. In
determining the extent of the repairs or replacement of items in
adjoining areas, the insurer may consider the cost of repairing or
replacing the undamaged portions of the property, the degree of
uniformity that can be achieved without such cost, the remaining
useful life of the undamaged portion, and other relevant factors.”

Fla. Stat. § 626.9744(2) (2022).



Vazquez v. Citizens 
• The insured sustained a loss to her kitchen cabinets and twelve

ceramic floor tiles as a result of water intrusion.
• Citizens paid $33,759.52 for the damages based on the actual cash

value of the loss.
• The insured presented an estimate totaling $84,542.93 to Citizens

which represented a full replacement of the matching floor tiles
throughout the house and all of the kitchen cabinets.

• The insured subsequently filed suit alleging, in pertinent part,
breach of contract for failing to pay the actual cash value of the
loss.

Vazquez v. Citizens Prop. Ins. Corp., 304 So. 3d 1280 (Fla. 3rd DCA 2020)



Vazquez v. Citizens 

• Appeals court likened matching damages to depreciation based on
the lack of direct physical loss.

• As such, the court determined that matching was not owed under
ACV payment.

Vazquez v. Citizens Prop. Ins. Corp., 304 So. 3d 1280 (Fla. 3rd DCA 2020)



Citizens v. Tio

• Matching is available under full RCV payment when the carrier fully
denied coverage.

• Loss Settlement “governs an insurer’s post-loss obligations in
adjusting and settling claims covered by a replacement cost policy, and
does not operate as a limitation on a policyholder’s remedies for an
insurer’s breach of an insurance contract. . . . After Citizens breached
that contractual obligation, the trial court properly instructed the jury
on how to value the insured’s relevant damages.”

Citizens Prop. Ins. Corp. v. Tio, 304 So. 3d 1278 (Fla. 3d DCA 2020)



What is a Breach under Tio?

The insured must, at a minimum, present the carrier with an estimate
evidencing a discrepancy of the scope or pricing of damages.

See Sanchez v. Tower Hill Signature Ins., 181 So. 3d 1211 (Fla. 5th DCA 2015)



What is a Breach under Tio?

“When an insurer is aware that an insured disputes the settlement of a
claim and the insurer fails to respond in any fashion to the insured's
demands for further action, that failure has the legal effect of denying
coverage.”

Clifton v. United Cas. Ins. Co. of Am., 31 So. 3d 826 (Fla. 2d DCA 2010); Sanchez v. Am. Ambassador Cas. Co.,
559 So. 2d 344 (Fla. 2d DCA 1990).



What is a Breach under Tio?

“A homeowner is entitled to dispute the scope of repairs before the
repairs are completed.”

Diaz v. Fla. Peninsula Ins. Co., 204 So. 3d 460 (Fla. 4th DCA 2016) reh’g denied August 16, 2016; Cincinnati
Ins. Co. v. Cannon Ranch Partners, Inc., 162 So. 3d 140 (Fla. 2d DCA 2014).



What is a Breach under Tio?

“As replacement cost policies are intended to operate, following a loss,
both actual cash value and the full replacement cost are determined.
The difference between those figures is withheld as depreciation until
the insured actually repairs or replaces the damaged structure.”

Fla. Ins. Guar. Ass'n v. Somerset Homeowners Ass'n, Inc., 83 So. 3d 850 (Fla. 4th DCA 2011)



What is a Breach under Tio?

“ACV equals RCV minus depreciation, and so an RCV calculation must
be made to arrive at ACV.”

Breakwater Commons Assn., Inc. v. Empire Indem. Ins. Co., 2:20-CV-31-JLB-NPM, 2021 WL 1214888 (M.D.
Fla. Mar. 31, 2021).



Applying RCV v. ACV Arguments 
in Claims and at Trial 



Burden of Proof

The “burden of proof, in the sense of the duty of producing evidence,
passes from party to party as the case progresses, while the burden of
proof, meaning the obligation to establish the truth of the claim by a
preponderance of evidence, rests throughout upon the party asserting the
affirmative of the issue, and unless he meets this obligation upon the
whole case he fails.”

In re Ziy's Est., 223 So. 2d 42, 43 (Fla. 1969).



Burden of Proof – All Risk Policy

“An insured seeking coverage . . . must prove that a loss occurred to the
property during the policy period. If the insured meets this initial
burden, the burden shifts to the insurer to show that the loss resulted
from an excluded cause.”

Citizens Prop. Ins. Corp. v. Munoz, 158 So. 3d 671 (Fla. 2d DCA 2014)



Burden of Proof – Broad Evidence Rule

Under the Broad Evidence Rule, “any evidence logically tending to
establish a correct estimate of the value of the damaged or destroyed
property may be considered by the trier of facts to determine ‘actual
cash value’ at the time of loss.”

Worcester Mut. Fire Ins. Co. v. Eisenberg, 147 So. 2d 575 (Fla. 3d DCA 1962)



Burden of Proof – Depreciation?
D. Loss Settlement

In this Condition D., the terms “cost to repair or replace” and “replacement cost”
do not include the increased costs incurred to comply with the enforcement of
any ordinance or law, except to the extent that coverage for these increased costs
is provided in E.11. Ordinance Or Law under Section I – Property Coverages.
Covered property losses are settled as follows:

* * *
2. Buildings covered under Coverage A or B at replacement cost [value]

without deduction for depreciation, subject to the following:
* * *

d. “We” will initially pay at least the actual cash value of the damage, less any
applicable deductible. “We” will then pay any remaining amounts necessary
to perform such repairs as the work is performed and the expenses are
incurred . . .



Burden of Proof – Depreciation?

Section I – Conditions
* * *

C. Duties After Loss
In the case of a loss to covered property, we have no duty to provide coverage
under this policy if the failure to comply with the following duties is prejudicial
to us. these duties must be performed either by you, an “insured” seeking
coverage, or a representative of either.

* * *
8. Send to us, within 60 days after our request, your signed, sworn proof of
loss which sets forth, the best of your knowledge and belief:

* * *
e. Specifications of damaged buildings and detailed repair estimates;



Any Estimate can be an ACV Estimate!

RCV − D = ACV

If D = $0.00: RCV − $0.00 = ACV

Then: RCV − $0.00 = ACV

∴ RCV = ACV



When is Depreciation owed?
D. Loss Settlement

In this Condition D., the terms “cost to repair or replace” and “replacement cost”
do not include the increased costs incurred to comply with the enforcement of
any ordinance or law, except to the extent that coverage for these increased costs
is provided in E.11. Ordinance Or Law under Section I – Property Coverages.
Covered property losses are settled as follows:

* * *
2. Buildings covered under Coverage A or B at replacement cost [value]

without deduction for depreciation, subject to the following:
* * *

d. “We” will initially pay at least the actual cash value of the damage, less any
applicable deductible. “We” will then pay any remaining amounts necessary
to perform such repairs as the work is performed and the expenses are
incurred . . .



Bonus: Senate Bill 4D



Change in Building Code - Statute
(5) Notwithstanding any provision in the Florida Building Code to the contrary, if

an existing roofing system or roof section was built, repaired, or replaced in
compliance with the requirements of the 2007 Florida Building Code, or any
subsequent editions of the Florida Building Code, and 25 percent or more of
such roofing system or roof section is being repaired, replaced, or recovered,
only the repaired, replaced, or recovered portion is required to be constructed in
accordance with the Florida Building Code in effect, as applicable. The Florida
Building Commission shall adopt this exception by rule and incorporate it in the
Florida Building Code. Notwithstanding s. 553.73(4), a local government may
not adopt by ordinance an administrative or technical amendment to this
exception.

Fla. Stat. § 553.844 (2022).



Change in Building Code - Code
Existing or salvaged slate, clay or concrete tile shall be permitted for reinstallation or reuse, to repair an
existing slate or tile roof, except that salvaged slate or tile shall be of like kind in both material and profile.
Damaged, cracked or broken slate or tile shall not be reinstalled. The building official may permit salvaged
slate, clay and concrete tile to be installed on additions and new construction, when the tile is tested in
compliance with the provisions of Section R905 or Section 1523 of the Florida Building Code, Building
(HVHZ shall comply with Section 1523 of the Florida Building Code, Building) and installed in
accordance with Section R905 or Section 1518 of the Florida Building Code, Building (HVHZ shall
comply with Section 1518 of the Florida Building Code, Building). Existing vent flashing, metal edgings,
drain outlets, collars and metal counterflashings shall not be reinstalled where rusted, damaged or
deteriorated. Aggregate surfacing materials shall not be reinstalled (High-Velocity Hurricane Zones shall
comply with Sections 1512 through 1525 of the Florida Building Code, Building).

FBC R908.5 (Residential)



Questions and Answers



For more information, please visit:

www.cassel.law/blog
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