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LEGISLATIVE CHANGES



Section 624.155, Florida Statutes – Bad Faith

Old Language

• (3)(a) As a condition precedent
to bringing an action under this
section, the department and the
authorized insurer must have
been given 60 days’ written
notice of the violation. If the
department returns a notice for
lack of specificity, the 60-day
time period shall not begin until
a proper notice is filed.

New Language

• (3)(a) As a condition precedent
to bringing an action under this
section, the department and the
authorized insurer must have
been given 60 days' written
notice of the violation.



Section 624.155, Florida Statutes – Bad Faith

Old Language

• (3)(c) Within 20 days of receipt
of the notice, the department may
return any notice that does not
provide the specific information
required by this section, and the
department shall indicate the
specific deficiencies contained in
the notice. A determination by the
department to return a notice for
lack of specificity shall be exempt
from the requirements of chapter
120.

New Language

• NONE – This provision has been
removed in its entirety.



Section 624.155, Florida Statutes – Bad Faith

• The following section was added to the statute:

• (3)(f) A notice required under this subsection may not be filed within
60 days after appraisal is invoked by any party in a residential property
insurance claim.



In Re: Amendments to the Florida Evidence 
Code (Fla. May 23, 2019)
• The Florida Supreme Court officially adopted the Daubert v. Merrell

Dow Pharm., Inc. 509 U.S. 579 (1993) standard for expert testimony,
reversing its prior ruling in DeLisle v. Crane Co., 258 SO. 3d 1221,
1229 (Fla. 2018).

• The Court specifically declined to address the constitutional or
“substantive concerns” about the amendment, leaving open the
possibility of changing its position again.



Section 627.7011, Florida Statutes -
Flood Coverage
• Florida Statute § 627.7011 was changed to require carrier to provide

notice that the policy does not provide flood coverage as follows:
•

• (4)(b) An insurer that issues a homeowner’s insurance policy that does not
provide flood insurance coverage must include with the policy documents at
initial issuance and every renewal, in bold type no smaller than 18 points, the
following statement:



Section 627.7011, Florida Statutes -
Flood Coverage
• “FLOOD INSURANCE: YOU MAY ALSO NEED TO CONSIDER

THE PURCHASE OF FLOOD INSURANCE. YOUR
HOMEOWNER’S INSURANCE POLICY DOES NOT INCLUDE
COVERAGE FOR DAMAGE RESULTING FROM FLOOD EVEN
IF HURRICANE WINDS AND RAIN CAUSED THE FLOOD TO
OCCUR. WITHOUT SEPARATE FLOOD INSURANCE
COVERAGE, YOU MAY HAVE UNCOVERED LOSSES CAUSED
BY FLOOD. PLEASE DISCUSS THE NEED TO PURCHASE
SEPARATE FLOOD INSURANCE COVERAGE WITH YOUR
INSURANCE AGENT.”



JURISDICTIONAL LIMIT
Fla. Stat. § 34.01

Old Limit

• $15,000 exclusive of fees, costs,
and interest

New Limit

• $30,000 exclusive of Fees, costs,
and interest

• Effective January 1, 2020



APPRAISAL



State Farm v. Valenti
2019 WL 6720500, 4D19-205 (Fla. 4th DCA 2019)

FACTS
• A leak in the insured's home caused water damage. Two weeks later, the

insured signed an agreement with a public adjuster. As part of the
agreement, the insured assigned 20% of any recovery from the insurance
company to the public adjuster. Ultimately, the insurer sent payment for its
valuation of the loss and demanded appraisal to resolve any remaining
dispute about the valuation. The appraisal provision requires that both
parties select a qualified and disinterested appraiser.

• The insured’s public adjuster sent a letter naming himself as appraiser. The
insurer objected stating that the public adjuster was not disinterested. Based
on existing precedent, the trial court found that the public adjuster could act
as a disinterested appraiser.



State Farm v. Valenti
2019 WL 6720500, 4D19-205 (Fla. 4th DCA 2019)

HOLDING
• The 4th DCA reversed the trial court’s decision.
• The actions of the insured's appraiser combined with his financial

interest render him unable to act as a disinterested appraiser. The
insured signed a contract with the public adjuster entitling the public
adjuster to a portion of any recovery from the insurer and assigning a
portion of the claim to the public adjuster. Next, the public adjuster
inspected the property and submitted the claim to the insurance
company. Later, the public adjuster sent a letter appointing himself the
appraiser.



People’s Trust v. Garcia
263 So. 3d 231 (Fla. 3d DCA 2019) 

FACTS
• The insured’s policy contained preferred contractor endorsement. Subject to this

endorsement, the insured agreed that, in the event of a covered loss, the carrier
may at its option repair the property. The endorsement further stated that, if the
parties fail to agree on the amount of loss, which includes the scope of repairs,
either may demand an appraisal as to the amount and the scope of the repairs.

• The insured’s property suffered water damage as result of roof a leak. The carrier
determined that there was coverage for the loss as a whole but that some damages
were excluded due to age-related wear and tear and deterioration.

• Due to this dispute in scope, the carrier demanded appraisal. The insured filed suit
alleging breach of contract due to the partial denial of the claim. The carrier
moved to compel appraisal which was denied by the trial court.



People’s Trust v. Garcia
263 So. 3d 231 (Fla. 3d DCA 2019) 

HOLDING
• The 3d DCA reversed the trial court’s decision.
• When a claim is paid and portion of the claim is denied due to

questions of causation, the entire claim may be submitted to appraisal
as an “amount-of-loss” question as opposed to a question of coverage.

• “In Johnson v. Nationwide Mutual Insurance Co., 828 So.2d 1021
(Fla. 2002), the Florida Supreme Court held that where an insurer has
not wholly denied coverage, causation is an amount of loss issue for
appraisal.”



Underwriters at Lloyd’s, London v. Sorgenfrei
278 So.3d 930 (Fla. 5th DCA 2019) 

FACTS
• The insured sustained damages as a result of Hurricane Irma. The

insurer admitted coverage but asserted that the loss did not exceed the
deductible.

• The insured filed suit. The insurer filed an answer and asserted
affirmative defenses related to the causation of the damages. The
insurer also filed a motion to compel appraisal. The trial court denied
the motion.



Underwriters at Lloyd’s, London v. Sorgenfrei
278 So.3d 930 (Fla. 5th DCA 2019)

HOLDING
• The 3d DCA reversed the trial court’s decision.
• As the insurer did not wholly deny coverage, the matter was ripe for

appraisal in order to determine the scope of damages.



First Protective Ins. v. Ahern
278 So. 3d 87 (Fla. 4th DCA 2019) 

FACTS
• Prior to litigation, the insured’s public adjuster alleges to have sent a

demand for appraisal. Other than the letter itself, there was no record
evidence that the letter was mailed or delivered to the insurance
company. When no response was received, the insured filed a lawsuit.

• The carrier then moved to compel appraisal. The insured argued that,
by ignoring the insured’s pre-suit request for appraisal, the carrier
waived their right to now compel appraisal. Ultimately, the trial court
agreed with the insured and denied the motion.



First Protective Ins. v. Ahern
278 So. 3d 87 (Fla. 4th DCA 2019) 

HOLDING
• The 4th DCA reversed the trial court’s decision.
• “When a factual dispute exists as to whether a party complied with its

post loss obligations, the trial court must hold an evidentiary hearing
to determine the issue of such compliance.” Citizens Prop. Ins. Corp
v. Guttierrez; see also United v. Concepcion.



Kennedy v. First Protective
271 So. 3d 106 (Fla. 3d DCA 2019) 

FACTS
• The insureds suffered damage from Hurricane Irma and put the carrier

on notice that, among other things, their windows needed to be
replaced.

• The carrier failed to provide the insureds with written notice of their
right to participate in mediation as required under Fla. Stat. § 627.7015
(stating that the carrier shall notify the insured of his/her right to
participate in mediation through DFS when a claim is filed).



Kennedy v. First Protective
271 So. 3d 106 (Fla. 3d DCA 2019) 

FACTS (cont’d)
• The carrier sent a demand for appraisal and, several months later, it

provided notice of the right to mediate under Fla. Stat. § 627.7015.
• The insureds filed suit and the carrier moved to compel appraisal. The

insureds argued that the carrier waived its right to appraisal by failing
to comply with Fla. Stat. § 627.7015. The trial court granted the
carrier’s motion and ordered appraisal.



Kennedy v. First Protective
271 So. 3d 106 (Fla. 3d DCA 2019) 

HOLDING
• The 3d DCA reversed the trial court’s decision.
• “[O]nce a dispute has arisen, an insurer may not demand appraisal

under the policy and pursuant to section 627.7015, prior to providing
the insured with notice of the right to mediate. An insurer who does so
waives its right to appraisal.”



Safepoint v. Sousa
275 So. 3d 684 (Fla. 3d DCA 2019), reh'g denied (June 12, 2019) 

FACTS
• The insured suffered damage as a result of Hurricane Irma. The

carrier provided a damage estimate to the insured and requested a
sworn statement in proof of loss (“POL”) from the insureds.

• When the insured failed to provide the POL, the carrier requested an
EUO. The insured submitted to the EUO but failed to provide an
estimate of the loss and other requested documents.



Safepoint v. Sousa
275 So. 3d 684 (Fla. 3d DCA 2019), reh'g denied (June 12, 2019) 

FACTS (cont’d)
• The carrier requested a POL several more times, but the insured failed

to comply with the request. The insured filed suit without providing
the POL or an estimate of the damage.

• After filing suit, the insured provided her public adjuster’s estimate of
damage and moved to compel appraisal which the trial court granted.



Safepoint v. Sousa
275 So. 3d 684 (Fla. 3d DCA 2019) 

HOLDING
• The 3d DCA reversed the trial court’s decision.
• “[A]ppraisal and suit are premature when the Insured has failed to

comply with a residential insurance policy's post-loss conditions. We
have applied that principle through multiple hurricanes and the
subsequent claims. . . The Insured's generalized description of loss at
her EUO does not constitute a ‘sworn proof of loss’ in compliance
with the Policy, and the Insured has offered no reason for the failure to
submit the public adjuster's itemized claim report before, rather than
after, the EUO and lawsuit.”



People's Trust v. Nowroozpour
277 So. 3d 135 (Fla. 4th DCA 2019) 

FACTS
• The insureds suffered damage as a result of Hurricane Irma. The

carrier estimated the damage to be less than the insured’s deductible.
• Although the loss was allegedly under the deductible, the carrier

invoked the right to repair under the Policy. The insureds provided the
carrier with a POL attesting to damage of $105,596.00 and the carrier
invoked appraisal.



People's Trust v. Nowroozpour
277 So. 3d 135 (Fla. 4th DCA 2019) 

FACTS (cont’d)
• The insured filed suit and the carrier filed a three-count counterclaim as

follows: (1) count one sought an injunction, or alternatively, specific
performance, to enforce the carrier’s right to appraisal and right to repair;
(2) count two sought damages for the insured’s alleged breach of contract;
and (3) count three was a claim for declaratory judgment.

• The insured moved to dismiss Counts I and II for failing to state a cause of
action and for failing to allege irreparable harm and/or that there was not an
adequate remedy at law, as required for an action at equity. The trial court
dismissed Counts I and II and the carrier appealed.



People's Trust v. Nowroozpour
277 So. 3d 135 (Fla. 4th DCA 2019) 

HOLDING
• The 4th DCA agreed with the trial court that the request for injunction was

properly denied because the complaint did not allege irreparable harm sufficient to
support the issuance of an injunction and monetary relief provided adequate
compensation for the loss.

• The 4th DCA found, however, that the carrier had properly stated a claim for
specific performance of the contract. Specifically, the policy’s appraisal and repair
provisions. The court reversed the trial court and remanded with instructions to
reinstate the claim for specific performance.

• “After a homeowner has filed suit, it may be more traditional for an insurer to
move to compel an appraisal to seek enforcement of the policy provisions;
however, this does not preclude an insurer from filing a counterclaim alleging that
the insurer is entitled to enforce the provisions of the insurance contract through
specific performance.”



MKL Enterprises, LLC v. American Traditions
265 So. 3d 730 (Fla. 1st DCA 2019) 

FACTS
• The insurance company moved to compel appraisal and abate a

lawsuit when it tendered a check for its estimation of covered damage
but disputed the amount of damage claimed by the insured.

• The carrier moved to compel appraisal which was granted by the trial
court.



MKL Enterprises, LLC v. American Traditions
265 So. 3d 730 (Fla. 1st DCA 2019) 

HOLDING
• The 1st DCA affirmed the trial court’s decision
• “Appraisals are appropriate where an insurance company ‘admits that

there is a covered loss, but there is a disagreement on the amount of
loss.’”

• By tendering a check for covered damages, the carrier “waives any
coverage defense it might otherwise have had.”

• “[I]n choosing appraisal as the appropriate resolution forum, [the
carrier] ‘admits that there is a covered loss.’”



First Protective v. Colucciello
276 So. 3d 456 (Fla. 5th DCA 2019) 

FACTS
• The insureds sustained damage as a result of Hurricane Irma. The insurer

tendered coverage for interior damages but denied payment for certain exterior
damages. As a result, the insured filed a lawsuit alleging breach of contract.

• During litigation, the carrier moved to compel appraisal. Following a brief
hearing, the trial court denied the carrier’s motion.

• While insurer refused to pay for exterior damage to home, coverage under
insured's homeowner's policy was not wholly denied, and thus insurer was entitled
to compel appraisal under terms of policy, where insureds submitted one claim for
damage caused by water intrusion, and insurer agreed there was covered claim,
paid significant amount on claim to homeowners or on their behalf for mold
damage and other interior damage caused by water intrusion, but disagreed with
insured as to total amount owed.



First Protective v. Colucciello
276 So. 3d 456 (Fla. 5th DCA 2019) 

HOLDING
• The 5th DCA reversed the trial court’s decision.
• As the insurer did not wholly deny coverage, appraisal is allowable to

determine the amount of loss.



Williams v. Citizens
2019 WL 6334506, 4D19-412 (Fla. 4th DCA 2019) 

FACTS
• The insured suffered a loss and, before making a coverage

determination, the carrier invoked appraisal.
• The insured argued that the insurer could not invoke appraisal until

after coverage was determined. The insurer asserted that it could
demand appraisal at any time.

• The trial court denied the motion to compel appraisal.



Williams v. Citizens
2019 WL 6334506, 4D19-412 (Fla. 4th DCA 2019) 

HOLDING
• The 4th DCA reversed the trial court’s decision.
• An insurer may invoke right to appraisal and still retain a coverage

defense even if the issue of coverage is yet to be decided.
• An insured cannot seek appraisal until coverage is determined.



CONFESSION OF JUDGMENT



Bryant v. Geovera
271 So. 3d 1013 (Fla. 4th DCA 2019) 

FACTS
• A pipe leak occurred at the insureds’ house and they hired a mitigation

company to perform emergency water remediation services. They then
reported the loss to the carrier who requested a sworn proof of loss.

• Before obtaining the proof of loss, the carrier denied the claim based upon
the 14-day leakage exclusion, provided a check for $1,000 (the sublimit for
water mitigation), and another check for $5,000 (the sublimit for mold
remediation). The insured’s public adjuster then prepared a significantly
higher repair estimate (which apparently was not provided to the carrier pre-
suit). The insured then provided a proof of loss and, simultaneously, filed a
lawsuit alleging breach of contract and moving to compel appraisal.



Bryant v. Geovera
271 So. 3d 1013 (Fla. 4th DCA 2019) 

FACTS (cont’d)
• The parties agreed to stay the lawsuit and move forward with

appraisal. Following appraisal, the carrier paid the appraisal amount,
which exceeded the amount originally paid. The stay of litigation was
then lifted and the trial court granted summary judgment on behalf of
the carrier finding that it had not breached the contract or committed
bad faith by submitting to appraisal and paying the award.



Bryant v. Geovera
271 So. 3d 1013 (Fla. 4th DCA 2019) 

HOLDING
• The 4th DCA found that the carrier had confessed judgment by paying the

appraisal award and was responsible for paying Plaintiffs’ attorneys fees.
• The court noted that “once an insurer has incorrectly denied benefits and the

policyholder files an action in dispute of that denial, the insurer cannot then
abandon its position without repercussion.”

• The court also found that because the denial had nothing to do with the failure to
file the proof of loss, the carrier waived the proof of loss requirement reasoning
that a proof of loss would be a “useless and unnecessary thing that would
accomplish nothing.”

• Finally, because the carrier’s liability for coverage and the extent of damages had
been established, the bad faith claim was ripe and it was error, the Court found, for
the trial court to grant summary judgment.



POST-LOSS CONDITIONS



American Integrity v. Estrada
276 So. 3d 905 (Fla. 3d DCA 2019) 

FACTS
• The insured’s home was burgled, resulting in theft of personal property and

vandalism of her home. The insured reported the burglary to her insurance
carrier and made a claim under the subject policy for losses caused by the
incident.

• The carrier opened an investigation of the claim and, pursuant to the subject
policy's post-loss obligation provisions, demanded that the insured provide
it various documents, complete a sworn proof of loss form, and submit to an
examination under oath.

• The carrier ultimately denied the claim due to the insured’s alleged failure
to comply with these, and other, post-loss obligations under the subject
policy.



American Integrity v. Estrada
276 So. 3d 905 (Fla. 3d DCA 2019) 

FACTS (cont’d)
• The insured filed suit alleging breach of contract to which the carrier

responded by alleging defenses of failure to comply with post-loss
conditions and fraud.

• Four days before trial, the trial court struck the carrier’s fraud defense
for a lack of specificity directing that no mention may be made at trial.
The court further denied subsequent motions for reconsideration and
for leave to amend its answer to plead with specificity.

• During trial, the court granted the insured’s motion for directed verdict
finding that, in order to allege a failure to comply with post-loss
conditions, the insurer must plead and prove prejudice.



American Integrity v. Estrada
276 So. 3d 905 (Fla. 3d DCA 2019) 

HOLDING
• First, the 3d DCA reversed the trial court’s striking of the fraud

defense stating that the motion should have been properly noticed for
hearing and that the trial court should have granted leave to amend.

• Next, the 3d DCA reversed the trial court’s order regarding the
directed verdicts stating that the carrier should be given leave to
amend its defenses to plead that the breach of post-loss conditions was
material.



American Integrity v. Estrada
276 So. 3d 905 (Fla. 3d DCA 2019) 

HOLDING (cont’d)
• For there to be a total forfeiture of coverage under a property

insurance policy for failure to comply with post-loss obligations, such
as conditions precedent to suit, the insured's breach must be material.

• While the interpretation of the terms of an insurance contract normally
presents an issue of law, the question of whether certain actions
constitute compliance with the contract often presents an issue of fact.



American Integrity v. Estrada
276 So. 3d 905 (Fla. 3d DCA 2019) 

HOLDING (cont’d)
• When a property insurer has alleged, as an affirmative defense to

coverage, and thereafter has subsequently established, that an insured
has failed to substantially comply with a contractually mandated post-
loss obligation, prejudice to the insurer from the insured's material
breach is presumed, and the burden then shifts to the insured to show
that any breach of post-loss obligations did not prejudice the insurer.



Safepoint v. Gomez
263 So. 3d 222 (Fla. 3d DCA 2019) 

FACTS
• The insured filed a claim due to a toilet overflowing. The carrier

investigated the claim, acknowledged coverage, and issued payment. The
insured demanded additional payment and, in response, the carrier
requested appraisal to which the insured agreed.

• The appraisal process commenced and, when the parties could not reach an
agreement on the amount of loss, an umpire was selected by the appraisers.
At the same time, the parties attempted to negotiate a settlement on the
amount of the loss. These negotiations proved unsuccessful, and the
appraisal process continued with the mutually-selected umpire scheduled to
conduct an inspection of the insured property.



Safepoint v. Gomez
263 So. 3d 222 (Fla. 3d DCA 2019) 

FACTS (cont'd)
• At this point, the carrier sent correspondence requesting a proof of

loss, an examination under oath with 25 areas of inquiry, and
documents subject to 24 categories. When the insured did not comply
with these requests, the carrier terminated the appraisal process and
denied the claim upon an assertion that the insured failed to comply
with post-loss obligations.

• The insured filed a lawsuit and moved to compel the carrier to
complete the appraisal process. The trial court granted the insured’s
motion and order that appraisal be completed.



Safepoint v. Gomez
263 So. 3d 222 (Fla. 3d DCA 2019) 

HOLDING
• The 3d DCA affirmed the trial court’s decision.
• By invoking appraisal pursuant to the terms of the insurance policy,

the insurer waived the requirement of compliance with post-loss
obligations as a condition precedent to that appraisal



ASSIGNMENTS OF BENEFITS



Sidiq v. Tower Hill
276 So. 3d 822 (Fla. 4th DCA 2019) 

FACTS
• The insureds sustained a water damage loss to property and entered into an AOB with

United Water Restoration Group, Inc. to perform emergency water mitigation services.
The AOB provided that the assignment was made “in consideration of [United’s]
agreement to perform services and supply materials and otherwise perform its obligations
under this contract.”

• United then provided an invoice to the carrier for the water mitigation services which
Tower Hill agreed to pay (although for an amount less than originally billed) but the
insured then filed a claim with Tower Hill for the entirety of the water damage caused to
the home. The carrier denied the insureds’ claim based upon a provision of the policy
denying coverage for constant and repeated seepage and leakage. United then executed a
release of all claims against the carrier.

• In the insureds’ lawsuit, the carrier moved for summary judgment arguing that the insured
had assigned all of their rights under the insurance contract to United, and, thus, lacked
standing to pursue the claim. The trial court agreed with the carrier.



Sidiq v. Tower Hill
276 So. 3d 822 (Fla. 4th DCA 2019) 

HOLDING
• The 4th DCA reversed the trial court’s decision.
• The court held that the language of the AOB limited the assignment

only to the specific work performed by United in that the AOB
assigned only the right to payment “for services rendered or to be
rendered,” and for the services and supply materials provided by
United.

• In so finding, the Court opined that “it was the unambiguous intent of
the parties to limit the scope of the assignment to the work performed,
rather than all of the rights under the insurance contract.”



Brito v. Heritage
276 So. 3d 990 (Fla. 3d DCA 2019) 

FACTS
• The insureds' home was allegedly damaged when the roof leaked. The insureds

hired a mold testing company to test for any mold damage resulting from the
leakage, and to protect their home from further damage. The insureds also signed a
“Contract for Services, Assignment of Benefits & Direct Payment Authorization”
with the mold testing company. The pertinent portion of the assignment of
insurance policy benefits states: “I hereby assign only the benefits, and
proceeds under any applicable insurance policies to [the mold testing
company] that pertains to the total invoice amount for services performed by [the
mold testing company].”

• The insureds filed a claim for all of the alleged damages with the insurer about
three months after the reported date of loss. About a month later, and after
conducting an inspection of the roof and alleged damage, the insurer denied the
claim in its entirety, claiming a coverage exclusion in the Policy for ordinary wear
and tear to the roof.



Brito v. Heritage
276 So. 3d 990 (Fla. 3d DCA 2019) 

FACTS (cont’d)
• The insureds filed a lawsuit against the insurer about eight months after the

damage and about six months after the assignment of part of the claim to the mold
testing company. The mold testing company filed a separate small claims suit
against the insurer. The mold testing company's case went to trial while the
insureds' case was still in pretrial proceedings. The insureds were not parties to the
mold testing company's small claims suit but they did testify as witnesses. A jury
rendered a verdict in favor of the insurer and against the mold testing company on
the assigned invoice claim.

• The insurer then filed a motion for summary judgment against the insureds in their
case contending that the insureds' claim was barred by collateral estoppel and res
judicata due to the jury's verdict in the mold testing company small claims case.
The insureds opposed the motion relying on the undisputed fact that they were not
parties to the small claims case. The trial court granted the motion for summary
judgment and an amended final judgment in favor of the insurer.



Brito v. Heritage
276 So. 3d 990 (Fla. 3d DCA 2019) 

HOLDING
• The 3d DCA reversed the trial court’s decision.
• First, the mold testing company acquired its limited rights before either

lawsuit was filed, such that the insureds could have been impleaded as
parties by the Insurer (but were not) to the mold testing company suit. The
argument regarding collateral estoppel and res judicata set forth by the
insurer may be applicable in a case in which the assignee acquires its
interests after the judgment in the first suit has been entered.

• Second, the assignment to the mold testing company by the Insureds was
unambiguously limited in extent to the single invoice as opposed to an
assignment of all rights of the Insureds under the Policy and any and all
proceeds payable on their claims of loss.



RES JUDICATA



Chavez v. Tower Hill
278 So. 3d 231 (Fla. 3d DCA 2019)

FACTS
• The insured sustained damage to residence as result of a water leakage from a broken

drain line. The claim was submitted to the insurer and competing estimates were prepared
by both parties. The carrier initially paid the undisputed amount which was less than the
insured’s estimate.

• The insured filed suit alleging breach of contract due to the alleged under payment. The
trial court originally granted a motion for summary judgment in the carrier’s favor finding
that no breach occurred, and that the insured was not precluded from submitting
supplemental claims.

• The insured then submitted a conditional contract for the repair of the damage to his
property contingent upon coverage being provided and that either party could cancel prior
to the commencement of any repairs. Both parties agree that, prior to filing the instant
lawsuit, the insured undertook no repair, incurred no expense in furtherance of repairing
the property, nor did he allege or submit any proof of latent or hidden damages discovered
after the filing of the first lawsuit.



Chavez v. Tower Hill
278 So. 3d 231 (Fla. 3d DCA 2019)

FACTS (cont'd)
• The insurer obtained another estimate and issued an additional

payment. The insured again filed suit for breach of contract alleging
that the insurer’s failure to pay the amount of the supplemental claim
constituted a breach of insurance contract.

• The insurer moved for summary judgment arguing that the doctrines
of res judicata and collateral estoppel barred the second lawsuit which
was granted by the trial court.



Chavez v. Tower Hill
278 So. 3d 231 (Fla. 3d DCA 2019)

HOLDING
• The 3d DCA affirmed the trial court’s decision.
• The court held that a supplemental claim is an additional claim made

after an insured has actually undertaken or commenced repairs arising
out of damages for a covered loss and after the insurer has tendered
initial payment based upon its determination of actual cash value.

• As it is undisputed that the insured undertook no repairs, the court
found that the second lawsuit was simply a replica of the first and,
therefore, barred by the doctrine of res judicata.



MATERIAL 
MISREPRESENTATIONS



Alvarez v. State Farm
2019 WL 1646121, 44 Fla. L. Weekly D994 (Fla. 3rd DCA 2019)

FACTS
• In 2009, the insured experienced kitchen drain problems which were fixed by a

plumber. The insured continued to experience bathroom backups and made
attempts to correct the drainage problems.

• In 2010, with assistance of a public adjuster, the insureds filed a claim. The carrier
investigated and, subsequently, denied coverage in part based on homeowner’s
statement that toilets had not overflowed, that they had kitchen drain lines
repaired, and there was no water damage to the interior of the home. Ultimately, it
was determined that no accidental direct physical loss occurred.

• In 2012, the insured’s public adjuster sent a sworn proof of loss asserting that
water damage occurred in 2009 in the amount of $82,967.92. The carrier
conducted a re-inspection and found nothing to indicate water damage except a
small warping of one lower cabinet toe-kick attributed not to water damage but
improper installation.



Alvarez v. State Farm
2019 WL 1646121, 44 Fla. L. Weekly D994 (Fla. 3rd DCA 2019)

FACTS (cont'd)
• The insured filed a lawsuit against the carrier alleging breach of

contract. The carrier asserted as a defense material misrepresentation
on the basis of the scope and amount of the loss claimed. The matter
proceeded to trial where the jury found that the insured committed a
material misrepresentation as to the damages whilst simultaneously
finding that the carrier was liable for $6,000 worth of damages.

• The trial court found that the finding of material misrepresentation
voided coverage of the claim as a whole and, as such, no damages
were owed.



Alvarez v. State Farm
2019 WL 1646121, 44 Fla. L. Weekly D994 (Fla. 3rd DCA 2019)

HOLDING
• The 3d DCA affirmed the trial court’s decision.
• As matter of law, the jury’s finding that the insured made material

misrepresentations voided the homeowner’s coverage for the claimed
loss, and correctly rendered judgement in favor of the carrier with no
entitlement to damages.



RESIDENCE PREMISES



Arguelles v. Citizens
278 So. 3d 108 (Fla. 4th DCA 2019) 

FACTS
• The carrier issued a homeowners’ policy to the insured for his condominium in

Miami. The policy covered items which were part of the building contained
within the “residence premises.” The policy further defined “residence premises”
as the “unit where you reside shown as the Location of Residence Premises in the
Declarations.” The policy did not define the term “reside.”

• The insured lived at the property for approximately ten months when he moved to
New York for a job promotion. He rented an apartment in New York and leased
out his Miami condominium to two tenants. Approximately two years later, the
apartment suffered a water leak in the kitchen and the insured filed.

• The trial court found that the language of the policy was clear that the loss only
covered property in his “residence premises.”



Arguelles v. Citizens
278 So. 3d 108 (Fla. 4th DCA 2019) 

HOLDING
• The 4th DCA affirmed the trial court’s decision.
• The trial court found that the language of the policy was clear that the loss only

covered property in his “residence premises.” Although the policy did not define
“reside,” the court determined that, in order to “reside” at a location, the insured
must “live in a place permanently or for an extended period of time,” or at least
must live in “a given place for some time.” Inasmuch as Plaintiff’s established
abode was New York, the Court found that the Miami location was not his
“residence premises.”

• The court also found that the carrier had not “waived” or was “estopped” from
denying coverage by virtue of the fact that it accepted his premiums while he lived
in New York, in that “it was clearly established that [the carrier] was unaware
[Plaintiff] had relocated until it conducted its post-loss investigation.”



EVIDENCE AND DISCOVERY



Homeowners Choice v. Mahady
2019 WL 3938885, 44 Fla L. Weekly D2125b (Fla. 4th DCA 2019)

FACTS
• Insureds suffered damage to home as result of Hurricane Irma. The

insurer issued payment for dwelling damages and later tendered
supplemental payment for additional damages. The insureds filed a
lawsuit for breach of contract claiming payments were insufficient.

• Following non-evidentiary hearing, trial court issued an order
overruling the insurer’s objections to certain production requests,
particularly the underwriting file and claim file.



Homeowners Choice v. Mahady
2019 WL 3938885, 44 Fla L. Weekly D2125b (Fla. 4th DCA 2019)

HOLDING
• Because the issues of the insurer’s liability for coverage and the

amount of the Insureds’ damages have not been finally determined, the
discovery order in this case is a departure from the essential
requirements of the law which will result in irreparable harm. Court
granted the petition and quashed the trial court’s order allowing
discovery of the claim files and underwriting file at that time.



Dominguez v. Citizens
269 So. 3d 623 (Fla. 2d DCA 2019) 

FACTS
• The insureds suffered damage related to a water loss and retained

counsel to represent them in the claim. One of the firm’s legal
assistants reported the claim to the carrier.

• The carrier denied the claim and the insureds filed suit. The Carrier
sought discovery from the legal assistant of the law firm and sought
documents from the records custodian of the firm.



Dominguez v. Citizens
269 So. 3d 623 (Fla. 2d DCA 2019) 

FACTS (cont’d)
• The insureds filed two motions for protective order and the court

denied the motions, holding that “there was a waiver with respect to
some attorney client communications” and allowed the carrier to
depose the legal assistant on limited topics.

• The court also ordered the law firm’s records custodian to produce
some of the documents sought by the carrier.



Dominguez v. Citizens
269 So. 3d 623 (Fla. 2d DCA 2019) 

HOLDING
• The 2d DCA found that the trial court erred in ordering law firm

retained by homeowners to produce documents relating to
communications between firm and the insureds and in finding that the
insureds had waived their attorney-client privilege. The court pointed
out that the carrier’s request for “communications” between the firm
and the insureds was, on its face, an improper attempt to invade the
attorney-client privilege. The court held that the trial court should
have conducted an in camera inspection of the documents to
determine whether the attorney-client privilege applied.



Dominguez v. Citizens
269 So. 3d 623 (Fla. 2d DCA 2019) 

HOLDING (cont’d)
• The court further held that the trial court departed from the essential requirements of the

law by:
• Ordering the production of documents generated or created by the firm before reviewing

them to determine whether they included the attorney’s opinion work product and/or work
product of the firm.

• Holding that the homeowner had waived the attorney-client privilege merely by having
the law firm report the loss. The court acknowledged that the privilege can be waived “if
a party bases its claim on the very matters that it claims are privileged,” but found that
this would only allow discovery of the facts that provide the basis for the loss, and it
would not destroy the privileged nature of the communications between the insureds and
their law firm. In sum, the insureds could not refuse to disclose facts related to the loss
simply because they had relayed the facts to their attorney: “homeowners cannot tell the
law firm facts about the property loss ‘in confidence’ and then refuse to disclose them
when Citizens takes their deposition.”



Dominguez v. Citizens
269 So. 3d 623 (Fla. 2d DCA 2019) 

HOLDING (cont’d)
• Finally, the court addressed the carrier’s argument that the law firm

was not rendering legal services when it reported the loss to the
carrier. The court acknowledged that there may be situations where an
attorney is providing legal and non-legal services and the attorney may
perform functions which could have been undertaken by a non-lawyer.
In those situations, the attorney-client privilege may attach, depending
on the circumstances. The court is required to conduct an in-camera
review in order to assess the applicability of the privilege in these
instances.



Gonzalez v. Citizens
273 So. 3d 1031 (Fla. 3d DCA 2019) 

FACTS
• The insured sustained water damage to the interior of their home due to a leak in their

roof allegedly caused by a wind event. The carrier moved for summary judgment
asserting that the leak was caused by normal wear and tear of a roof beyond its useful life
and no genuine issue of fact existed in this regard.

• This motion was supported by two affidavits based on two separate inspections of the
damaged roof. One inspection was conducted two days after the loss occurred and the
other nine months after the loss occurred. Both inspections took place before the roof was
replaced. The claims adjuster and roofing contractor who conducted the inspections found
no evidence of wind damage. Both attributed the roof leak to wear and tear due to age.

• To oppose the summary judgment, the Homeowners filed two affidavits by their engineer.
The trial court found that the first affidavit is entirely conclusory as the engineer does
little more than confirm “the roof leak was the result of a one-time wind event…” and
broadly disagrees with the opinion of the carrier’s roofing contractor. Also of note is that
the engineer had not inspected the property at the time he signed his first affidavit and he
gives no basis for his opinion.



Gonzalez v. Citizens
273 So. 3d 1031 (Fla. 3d DCA 2019) 

FACTS (cont’d)
• The engineer then submitted a second affidavit based on his inspection. In it, he

issued opinions on the causation of the damages that he observed despite his
inspection of the roof occurring one year after the Homeowner had entirely
replaced the damaged roof. He did not explain how he was able to observe
“damages to the roof.”

• He also stated that high winds occurred within three (3) miles of the property but
admitted that “[p]redicting wind at other locations, wind speed from a particular
direction at a particular time, with an acceptable degree of accuracy is currently
highly inaccurate.”

• The trial court ultimately granted summary judgment finding that the affidavits
submitted by the carrier were sufficient to meet the necessary burden but that the
insured’s engineer’s affidavits were legally insufficient thereby failing to create a
genuine issue of fact.



Gonzalez v. Citizens
273 So. 3d 1031 (Fla. 3d DCA 2019) 

HOLDING
• The 3d DCA affirmed the trial court’s decision.
• The engineer's expert opinion that leak in insureds' roof was created by

wind and rain events that took place about two weeks earlier was based on
conjecture and surmise, and thus opinion, which was set forth in his
affidavit, did not create genuine issue of material fact that would preclude
granting property insurer's motion for summary judgment in insureds' action
to recover for water damage under policy.

• The engineer inspected damage a year after damaged roof was replaced,
hypothesized that wind gusts recorded more than three miles from home
two weeks before the loss proved that sustained winds at home were cause
of loss, and admitted that using wind speed from one location to determine
wind speed at different location was highly inaccurate.



Gonzalez v. Citizens
273 So. 3d 1031 (Fla. 3d DCA 2019) 

HOLDING (cont’d)
• An expert opinion that relies upon information that the expert himself

testifies is untrustworthy does not qualify as the product of reliable
principles and methods under the statute governing expert opinions.

• The principle that no weight may be accorded to an expert opinion
which is totally conclusory in nature and is unsupported by any
discernible, factually-based chain of underlying reasoning applies with
equal force in the context of summary judgment motions.



PROCEDURAL



Old Dominion v. Tipton
269 So. 3d 653 (Fla. 2d DCA 2019) 

FACTS
• The insureds allegedly sustained damages as a result of a sinkhole claim and

filed a lawsuit. The insurance carrier filed a notice of automatic stay
pending completion of a neutral evaluation mandated by statute. The stay
was later lifted and the lawsuit resumed. Among other things, the insureds
amended their complaint and the carrier answered and raised affirmative
defenses.

• 132 days after the suit was filed, the carrier served the carrier served a
proposal for settlement. The insureds moved to strike the proposal,
contending that it was both premature in light of the stay and not made in
good faith. They did not seek any extension of time to accept the proposal
pending the outcome of their motion. The court granted the insureds’
motion finding that the proposal was premature.



Old Dominion v. Tipton
269 So. 3d 653 (Fla. 2d DCA 2019) 

FACTS (cont’d)
• Ultimately, the carrier prevailed at trail and moved for attorney’s fees

based on the previously struck proposal for settlement. The trial court
denied the motion based on its prior order striking the proposal.



Old Dominion v. Tipton
269 So. 3d 653 (Fla. 2d DCA 2019) 

HOLDING
• The 2d DCA reversed the trial court’s decision.
• The neutral evaluation mandated for sinkhole claims by Section

627.7074, Florida Statutes, does not stay the 90 day waiting period in
which the a proposal for settlement can be filed. Because the carrier
filed the proposal more than 90 days after the suit was filed, it was not
premature and should not have been stricken.



Rodriguez v. Avatar
279 So. 3d 1279 (Fla. 2d DCA 2020) 

FACTS
• The insured allegedly sustained damages as a result of water damage. She reported her

claim to her carrier but the claim was denied. Ultimately, she filed a lawsuit.
• In lieu of an answer, the carrier filed a motion for summary judgment alleging that the

insured failed to satisfy post-loss conditions. After deposing the insured, the carrier filed
two more motions for summary judgment alleging fraud and intentional concealment.
Ostensibly, the insured requested the deposition of the carrier’s corporate representative
and filed a notice of deposition accordingly.

• At a hearing, the trial court ordered the parties to coordinate a hearing date on the motions
for summary judgment motions. The trial court also held that the insured’s notice of
deposition of the corporate representative was flawed, striking the notice and ordering the
insured to refile it. The summary judgment hearing was ultimately set without the insured
ever filing a new notice of deposition before that time.



Rodriguez v. Avatar
279 So. 3d 1279 (Fla. 2d DCA 2020) 

FACTS (cont’d)
• 20 days before the summary judgment hearing, the carrier filed a forty-five-

page affidavit signed by its corporate representative noting that same would
be relied upon for summary judgment. This was the first time the corporate
representative was identified. About a week later, the insured requested the
opportunity to depose the corporate representative who signed the affidavit.
She renewed that request the following day and asked for a continuance of
the summary judgment hearing. When these requests yielded no results, the
insured filed a motion to strike the affidavit and a motion to continue the
summary judgment hearing. These motions were heard on immediately
before the summary judgment hearing and denied by the trial court. The
court also granted summary judgment in favor of the carrier.



Rodriguez v. Avatar
279 So. 3d 1279 (Fla. 2d DCA 2020) 

HOLDING
• The 2d DCA reversed the trial court’s decision.
• It was an abuse of discretion for the trial court to deny the insured a

continuance for the deposition of the carrier’s corporate representative as
she was first identified when Avatar filed her forty-five-page summary
judgment affidavit about twenty days before the hearing on the motion for
summary judgment.

• The carrier argued that the trial court acted within its discretion because the
insured had over a year to depose the carrier’s corporate representative but
failed to do so and was, therefore, delaying summary judgment. While this
may be generally true, in this particular case, it was the carrier who took the
affirmative step of filing new evidence and for the first time only twenty
days before the summary judgment hearing.



Rodriguez v. Avatar
279 So. 3d 1279 (Fla. 2d DCA 2020) 

HOLDING (cont’d)
• The court noted that it may be different if the insured merely revived a

long-abandoned opportunity to take a deposition but it was the carrier
who waited until shortly before summary judgment to introduce an
affidavit that purported to address many of the disputed issues of fact
and to resolve them all in the carrier’s favor.



Cooper v. FedNat
2019 WL 6794250, 5D19-2585 (Fla. 5th DCA 2019) 

FACTS
• The insureds filed an insurance claim related to a small leak in a bedroom window

of their home. Before the claim was resolved, the Coopers alleged that mold
spread throughout their home as a result of the leak. During the pendency of their
claim, the insureds hired a mold remediation company who submitted a $13,000
invoice for work it completed. The invoice contained no details of the nature or
scope of the remediation. The carrier requested that the company provide
additional information regarding the work but the company did not comply.

• Around that time, the Coopers also hired a public adjuster who refused to provide
a copy of his estimate of the property damage. As a result, the carrier paid the
insureds what it determined was owed based on its own investigation. The carrier
closed the case with the understanding that the claim would be reopened if and
when the public adjuster provided his damages estimate.



Cooper v. FedNat
2019 WL 6794250, 5D19-2585 (Fla. 5th DCA 2019) 

FACTS (cont’d)
• The insureds then filed a civil remedy notice (“CRN”) and invoked the

appraisal provision. After this, the public adjuster forwarded his damage
estimate although he had completed his report weeks earlier. He also
provided documentation regarding the scope of the mold. While the
appraisal procedure was ongoing, the carrier’s engineer sent an internal
memorandum to one of the carrier’s internal adjusters acknowledging the
extent of the mold in the home.

• The carrier offered the Coopers $35,000 to settle the claim which was
rejected. At the conclusion of the appraisal process, the umpire determined
that the insureds were owed $11,395.56 for mold damage and $72,254.11
for repairs. The insureds were paid pursuant to the policy.



Cooper v. FedNat
2019 WL 6794250, 5D19-2585 (Fla. 5th DCA 2019) 

FACTS (cont’d)
• The insureds filed a bad faith lawsuit. At trial, both sides presented

conflicting evidence and experts as to the appropriateness of FedNat's
handling of the claim. The insured submitted a proposed jury
instruction tracking the language of the relevant bad faith statute.

• Ultimately, the instruction provided to the jury did not mirror the
statute but, instead, the standard jury instruction. The court also
instructed the jury that it may consider evidence of negligence but that
mere negligence does not constitute bad faith.



Cooper v. FedNat
2019 WL 6794250, 5D19-2585 (Fla. 5th DCA 2019) 

HOLDING
• The 5th DCA reversed the trial court’s decision.
• The standard bad faith jury instruction failed to sufficiently inform the jury

of all the relevant law regarding bad faith. The standard bad faith jury
instruction contains a note that it is not exhaustive of on the subject of the
insured’s failure to settle a claim.

• A party's ability to make an argument to the jury does not substitute the
need for a complementary instruction not covered in the standard
instruction. “Leaving it to the parties' attorneys to explain to the jury in
closing argument what legal principles apply is an inadequate substitute for
an accurate, relevant, and complementary instruction that contains legal
principles not covered in a standard instruction.”
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