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CONFIDENTIAL HELP IS AVAILABLE  
TO LAWYERS AND JUDGES

alcohol or drug use, depression or 
other mental health problems

Call Lawyer Assistance Program
1-888-408-6222

ON ETHICS 
Can Attorney Advertising Indicate Area 
of Practice Concentration?  Page 12

NCBA COMMITTEE MEETING CALENDAR
Page 24 

SAVE thE DAtES
BBQ @ the BAR 
NCBA Annual BBQ
Thursday, September 7, 2017 
5:30-7:30 p.m.
Pre-registration Required
See Insert and pg 6 for details

OKTOBERFEST
Friday, September 27, 2017
5:30-8:30 p.m.
Details Coming Soon!

JUDICIARY NIGHT
Thursday, October 19, 2017
5:30 p.m. at Domus
Details pg 6

OPEN HOUSE
Thursday, October 26, 2017
3-5 p.m. & 7-9 p.m.
Volunteer lawyers needed 
to give consultations
Contact Gale D. Berg 
(516)747-4070 or gberg@nassaubar.org
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Trump’s Proposed School Voucher Plan  
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Common Pitfalls in Appeals to the 
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Endrew F: The U.S. Supreme Court’s 
New Standard for Students with 
Disabilities in Practice   Page 6

Immigrant Students, ICE and the Role of 
Public Schools   Page 7

Ships Passing in the Night: The First 
Amendment and the Employee Grievance  
   Page 8

The Rights of Transgender Students in 
New York   Page 9

Closing a College: The Practical Realities  
   Page 10

OF NOtE 
NCBA Member Benefit - I.D. Card Photo
Obtain your photo for Secure Pass Court ID 
cards at NCBA Tech Center 
Only For New Applicants
Cost $10 ● September 12, 13 &14, 2017 
9 a.m.- 4 p.m.

UPCOMING PUBLICATIONS 
COMMITTEE MEETINGS
Thursday, August 10, 2017 12:45 p.m. at 
Domus 

Thursday, Sept. 14, 2017 12:45 p.m. at 
Domus

Pathway to the Bar
Your Permanent Connection to the Legal Profession

Four score and seven years ago, 
on January 27, 1930, the leaders of 
our Association broke ground to build 
our home, cementing the Nassau 
County Bar Association as the center 
of Nassau’s growing legal community. 
Affectionately known as Domus, this 
magnificent home, modeled after the 
Inns of Court, provides a full com-
plement of services for our members:  
professional, educational, social and 
charitable. Domus provides the place 
that evokes feelings of belonging, 
warmth, caring and pride in the pro-
fession and underscores our valuable 
contributions to the community. Only 
a handful of bar associations across 
the county can boast of having their 
own true home. 

Through ingenuity, enthusiasm 
and generosity, the attorneys who are 
members of the Bar are able to pro-
vide free legal clinics, top legal educa-
tion seminars, judicial candidate eval-
uations, mediation and arbitration 

services, lawyer referrals, charitable 
grants to those most in need, and 
much more. The majority of funds 
to support these programs and ser-
vices comes from membership dues, 
but they are insufficient to cover the 
entire cost. In our effort to generate 
new sources of revenue, we are offer-
ing a renewed opportunity to be an 
everlasting link to the Nassau County 

Bar Association by reviving our highly 
successful buy-a-brick program.

Through our new Pathway to the 
Bar Campaign, you can inscribe your 
name or firm name, honor a relative 
or peer, congratulate a law school 
grad or other achievement, remem-
ber a loved one, or compose another 
message for a brick or plaque that 
will be permanently placed around 
the flagpole in front of our building in 
Mineola. 

A dedicated brick is an enduring 
testimonial to the mission of the 
Nassau County Bar Association and 
the legal profession and, at the same 
time, helps provide the needed fund-
ing to support our mission of service 
for all and preserve our legacy.

For more information contact 
Valerie Zurblis at (516)747-4070 x204 
or vzurblis@nassaubar.org

DepositPhotos.com

Buy a brick, inscribe your name in Domus history!

See MEMBERSHIP, Page 13

Important Reminder: Renew Your Committee Membership
To continue your participation and receive notices from committee chairs, you must renew your committee 
membership every year. Indicate your choices on the membership renewal form or online anytime during 
the year. The calendar of committee meetings is in every issue of the Nassau Lawyer, as well as online. 
The complete list of 2017-18 committees and committee chairs is on page 13. For further information, 
contact Stephanie Pagano in the Membership Department (516) 747-4070 or spagano@nassaubar.org.

MEMBERS ONLY
Expand Your Business, Stay Abreast of Issues in  
Your Area of Practice, Join NCBA Committees



Education/Constitutional Law

Common Pitfalls in Appeals  
to the Commissioner of Education

The esoteric nature of appeals to 
the Commissioner of Education under 
Education Law § 310 often spells disas-
ter for the inexperienced attorney. 
Frequently, appeals to the Commissioner 
are dismissed on procedural grounds 
without ever reaching the merits, leav-
ing a difficult conversation between 
the attorney and the client (unless, of 
course, you were on the winning side of 
that mistake).  This conversation can be 

avoided, however, 
with an overview 
of some of the 
most common pro-
cedural errors. 

Failure to Join a 
Necessary Party

A common 
error that arises 
in appeals to the 
Commissioner is 
the failure to join 
a necessary party. 
Whenever a par-
ty’s “rights would 

be adversely affected by a determina-
tion of an appeal in favor of a petition-
er” that party is a necessary party and 
must be joined in the action.1 This is 
easier said than done. Two common 
issues arise under this requirement: (1) 
identifying a necessary party, and (2) 
serving the necessary party. 

For the most part, the school dis-
trict itself is always a necessary party 
and should be a named respondent. 
Oftentimes, however, individual respon-
dents will have to be named. Common 
examples of scenarios where individual 
respondents will have to be named in 
addition to the school district are elec-
tions, disputes pertaining to the pre-
ferred eligibility list (PEL), abolishment 
of positions, and appointments to specific 
positions—just to name a few. When in 
doubt, name the additional respondent. 

Unlike the CPLR, personal service 
upon a named individual respondent 
must be tried first.2 A process serv-
er may not resort to service under 
the suitable age and discretion method 
until a “diligent search” has been con-
ducted to personally serve the named 
respondent. Most process servers, how-
ever, are accustomed to this method 
and will oftentimes incorrectly serve 
respondents because their attorneys 
did not inform them of this rule. 

Serving the School District 
Service upon a school district is 

slightly easier than serving an indi-
vidual respondent, although there are 
issues to be aware of. Again, personal 
service is the general rule. The dif-
ference here is whom to serve. Under 
the regulations, service upon a school 
district is to be personally made on the 
“district clerk, to any trustee or any 
member of the board of education of 
such school district, to the superinten-
dent of schools, or to a person in the 
office of the superintendent who has 
been designated by the board of edu-
cation to accept service.”3 The district 
clerk is oftentimes the easiest of these 
individuals to serve, and an attorney 
can usually look up the district clerk’s 
name and photograph on the school 
district’s website. 

One of the more frequent errors that 

arise here is serving the security guard 
or secretary working the front desk to 
the central office building. All too often 
the process server will serve the first 
person he comes in contact with. The 
process server must be instructed on 
the individuals he is permitted to serve. 

When to serve the school district 
is another common issue that seems 
to plague attorneys. School districts 
generally keep odd hours. During the 
school year, they open early and close 
early. During the summer, “summer 
hours” are quite standard and will 
differ among school districts. This is 
in addition to days in which school dis-
tricts are closed on non-legal holidays 
(e.g., spring break). One solution to 
this problem is to review the school dis-
trict’s calendar prior to service. The last 
thing you want is to have your process 
server show up at the end of the statute 
of limitations period and find that no 
one is there to accept the petition. 

Statute of Limitations
“An appeal to the Commissioner 

must be commenced within 30 days 
from the making of the decision or 
the performance of the act complained 
of, unless any delay is excused by 
the Commissioner for good cause 
shown.” This tight timeline does not 
afford an attorney much time to pre-
pare the necessary paperwork for an 
appeal or research the issues needed. 
Unfortunately, missing this timeline, 
even by one day, can result in dismissal 
of the entire appeal.4 

A connected procedural error to the 
statute of limitations is when the attor-
ney for the petitioner fails to outline 
“good cause” in the petition when the 
statute of limitations has been missed. 
Occasionally, a client will walk through 
your doors after the 30-day statute of 
limitations. This is not an automatic 
bar to your client’s appeal, however. 
Where good cause is present and plead-
ed in the petition, the Commissioner 
may allow the untimely appeal to move 
forward; although it is a rare situa-
tion when the Commissioner finds good 
cause for an untimely appeal, it does 
happen.5 

Failure to Exhaust  
Administrative Remedies

Only the final “act or decision” of 
a school district is appealable to the 
Commissioner of Education pursuant 
to Education Law § 310.  All too often, 
however, attorneys will skip available 
internal steps and proceed directly with 
an appeal to the Commissioner. This 
scenario oftentimes arises in the realm 
of student disciplinary hearings held 
pursuant to Education Law § 3214. 
Under the law, “an appeal to the board 
of education lies from a superinten-
dent’s disciplinary determination.”6 As 
such, appeals will be dismissed for 
failure to exhaust administrative rem-
edies where the fast-acting petitioner 
skips the appeal to the board of edu-
cation and proceeds directly to the 
Commissioner. 

A review of the applicable board of 
education policy should be reviewed 
prior to commencing an appeal to 
the Commissioner to ensure that you 
have exhausted available administra-
tive remedies. The Commissioner has 

found a distinction between an internal 
appeals process that is “permissive” 
with one that is “mandatory.”7 Only a 
mandatory appeals process is required 
to be exhausted.8 

Requests for a Stay 
For certain matters, a stay order 

is available from the Commissioner. 
Commonly, requests for a stay are sub-
mitted in appeals concerning elections, 
student discipline, and student residen-
cy, although a stay order is available in 
other scenarios.9 

In order to request a stay, a peti-
tioner “shall make application therefor 
by a duly verified petition, stating the 
facts and the law upon which such 
stay should be granted.”10 In addition, 
the petition is required have certain 
statutory language, which notifies the 
opposing party that a request for a 
stay is being sought and outlines the 
timeline for affidavits in opposition.11 
This language is placed in the notice of 
the petition.12 Defects in the notice of 
the petition will result in the rejection 
by the Commissioner.13 Although the 
Commissioner will usually allow such 
mistakes to be corrected within a cer-
tain period of time, the reason why you 
a requesting a stay may now be moot 
(e.g., attempting to have a student walk 
at graduation). 

Understanding and recognizing 

these common pitfalls in appeals to the 
Commissioner of Education will assist 
you in obtaining the sought-after relief 
for your client. Practitioners cannot sim-
ply rely on their knowledge of the CPLR 
when appealing to the Commissioner. 
Rather, a review of a school district’s 
internal policies and regulations of 
the Commissioner must be conducted. 
Losing a case on the merits is much eas-
ier to explain to your client than losing 
one on procedural grounds. 

Anthony J. Fasano is an attorney with the 
Law Offices of Guercio & Guercio, LLP, 
where he practices Education Law and 
Personal Injury Litigation. Mr. Fasano is also 
a co-chair of the Publications Committee of 
the Nassau County Bar Association. 

1 Appeal of McDougall, Decision No. 16,505 (2013). 
2 8 NYCRR § 275.8(a). 
3 Id. 
4 See, e.g., Appeal of Long, Decision No. 14,284 
(1999) (dismissing an appeal challenging an elec-
tion for being one day late). 
5 See, e.g., Appeal of Marbury, Decision No. 14,634 
(2001) (finding good cause existed due to a “docu-
mented work situation”). 
6 Appeal of D.H., Decision No. 15,631 (2007).
7 Appeal of R.E., Decision No. 17,003 (2016).
8 Id. 
9 See, e.g., Appeal of Wiesen, Decision No. 13,499 
(1995) (discussing the issuance of a stay order that 
prevented a school district from going forward 
with the lease of temporary classrooms). 
10 8 NYCRR § 276.1(a). 
11 8 NYCRR § 276.1(b). 
12 8 NYCRR § 275.11(b). 
13 Appeal of G.S., Decision No. 17,083 (2017). 
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