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See Insert and pg 6 for details
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Details Coming Soon
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UPCOMING PUBLICATIONS 
COMMITTEE MEETINGS
Thursday, August 11, 2016 12:45 at 
Domus

Thursday, September 8, 2016 12:45 at 
Domus CONFIDENTIAL HELP IS AVAILABLE  

TO LAWYERS AND JUDGES
alcohol or drug use, depression or 

other mental health problems
Call Lawyer Assistance Program

1-888-408-6222Follow us on Facebook

Motivating Impaired Lawyers 
To Obtain Assistance

By Mark E. Goidell

In my column in the April 2016 edition 
of the Nassau Lawyer, I reported the 
alarming conclusions of the most compre-
hensive study ever conducted of alcohol-
ism, substance abuse and mental health 
issues in the legal profession: “Attorneys 
experience problematic drinking that is 
hazardous, harmful, or otherwise consis-
tent with alcohol use disorders at a rate 
much higher than other populations…. 
Depression, anxiety, and stress are also 
significant problems for this popula-
tion…”1  This study was the product of a 
joint collaboration between the American 
Bar Association Commission on Lawyer 
Assistance Programs and the Hazelden 
Betty Ford Foundation.

The recommendations of the study 
include greater “investments in lawyer 
assistance programs and an increase 
in the availability of attorney-specific 
treatment.  Greater education aimed at 
prevention is also indicated, along with 
public awareness campaigns within the 
profession designed to overcome the per-
vasive stigma surrounding substance use 
disorders and mental health concerns.  
The confidential nature of lawyer-assis-
tance programs should be more widely 
publicized in an effort to overcome the 
privacy concerns that may create barriers 
between struggling attorneys and the 
help they need.”

Although there is a statute that imposes 
strict confidentiality on communications 
with and the affairs of a lawyer assis-
tance program, impaired attorneys remain 
reluctant to seek assistance for alcohol-
ism, substance abuse and mental illness.  
Typically, the fears of disclosure and/or get-
ting through life without a drink or a drug 
are fatal to requesting help. 

The statute and Rules of Professional 
Conduct provide incentives for the 

impaired attorney, but they have proven 
to be grossly insufficient by themselves.  
Motivation must also come from the 
life-saving encouragement of others.  One 
mechanism for helping impaired attor-
neys is the adoption of the LAP Model 
Policy for law firms.  The Model Policy 
fully complies with the governing statute 
and Rules of Professional Conduct while 

NCBA Committee 
Membership

NCBA President Martha Krisel recently welcomed the 
new committee chairs, co-chairs and vice chairs at the annu-
al New Committee Chair Meeting, where each new chair 
and co-chair learned what they needed to ensure a success-
ful year. She thanked the members for their leadership as a 
committee chair, and encouraged them to reach out to one 
another and work together on appropriate issues and proj-
ects, especially on  joint CLE seminars. 

The NCBA members-only committees are one of the most 
valuable benefits of membership. Committee members 
have unmatched opportunities to meet top legal practi-
tioners, specialists and authorities; discuss issues and pro-

See ASSISTANCE, Page 12

See MEMBERSHIP, Page 12
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Education/Constitutional Law

Navigating the Doctrine 
of Primary Jurisdiction

The doctrine of primary jurisdiction, 
under which courts will decline review 
of a claim where the issues raised 
“have been placed within the special 

competence of an 
administrative 
body,”1 has been 
characterized “as 
being ‘riddled 
with exceptions 
and about as 
forgiving to liti-
gants as Attila 
the Hun.’”2  In 
applying this doc-
trine in regard 
to New York’s 
Commissioner of 
Education, courts 
throughout the 

state have issued contrasting decisions, 
leaving the practitioner without clear 
guidance on which venue should be uti-
lized to resolve a claim. And once the 
doctrine is invoked, the practitioner is 
left to circumvent the Commissioner 
of Education’s adjudicatory process, 
which is quite the arduous road to the 
inexperienced.  

The General Legal Principle
As a general rule, pursuant to the 

doctrine of primary jurisdiction, when 
a claim is originally cognizable in the 
courts and “enforcement of the claim 
requires the resolution of issues, which, 
under a regulatory scheme, have been 
placed within the special competence 
of an administrative body,” a court 
will refrain from exercising jurisdiction 
until the administrative process has 
run its course.3  Determining wheth-
er issues require the “special compe-
tence” of the Commissioner, however, 
is not so straight forward.  Rather,  
“[t]here is no fixed formula governing 
the application of the doctrine [of pri-
mary jurisdiction] to the facts of a par-
ticular case,”4 providing inconsistent 
holdings throughout the state.  

Courts will typically defer to the 
Commissioner of Education for tech-
nical determinations, including, but 
not limited to, calculation of seniority,5 
similarity of positions for recall purpos-
es,6 rights arising from a preferred eli-
gible list (“PEL”),7 and general tenure 
inquires.8  But where the “crux of the 
issue to be decided is one of law and not 
fact,” no deferment is usually found, 
even in these groupings.9  

Student Discipline
The realm of student discipline pro-

vides numerous examples of just how 
enigmatic caselaw can be with respect 
to the doctrine of primary jurisdiction.  
On one side of the spectrum, courts 
will not involve themselves in typical 
student disciplinary issues until after 
the Commissioner of Education has 
ruled on the issue.10  On the other end, 
courts have held that the exhaustion 
of available administrative remedies is 
not required in all instances.11

A review of two Supreme Court cases 
illustrates this point.  In Orsini v. Bd. 
of Educ. of the North Babylon Union 
Free Sch. Dist.,12 the school district sus-
pended a student for “offensive sexual 
contact.”  The student then appealed to 
the board of education, which upheld 
the suspension.  Rather than appeal 

the board of education’s decision to the 
Commissioner of Education, the stu-
dent commenced an Article 78 action 
to challenge the validity of the suspen-
sion.  In analyzing whether the doc-
trine of primary jurisdiction applied, 
the court held that “[w]hether there 
is substantial evidence to support the 
[school district’s] determination that 
the [student] engaged in offensive 
sexual contact. . . is not a question 
uniquely within the qualifications of 
the Commissioner of Education . . . .”13

In Spensieri v. Hutchinson,14 a school 
district suspended a male student for 
making inappropriate comments to a 
female student.  Instead of appealing 
the suspension to the Commissioner 
of Education, the student commenced 
an Article 78 action.  Unlike the court 
in Orsini, this court did not entertain 
the notion that an Article 78 was the 
appropriate venue to contest the sus-
pension.  As the court held, “[s]tudents 
who have been suspended from school 
for misconduct may not maintain a 
proceeding in the nature of mandamus 
to compel their reinstatement before 
exhausting the administrative reme-
dies provided by Education Law sec-
tion 3214 (3).”15

Not only are courts inconsistent 
with their holdings regarding stu-
dent suspensions, but courts and the 
Commissioner have incongruous hold-
ings in this area of law.  For example, 
in Claudia E. v. Ryan,16 the Second 
Department held that a knife did not 
constitute a “weapon” under the school 
district’s code of conduct because the 
code of conduct did not specifically list 
that exact type of knife in the defini-
tion of “weapon.”  

In contrast, the Commissioner of 
Education, under nearly identical cir-
cumstances, found that the posses-
sion of a knife violated a school dis-
trict’s code of conduct, even though 
not specifically delineated under the 
term “weapon.”17  With inconsisten-
cies such as this, forum shopping is 
all but encouraged, as the assiduous 
practitioner representing a client for 
possession of a knife in school, for 
example, will likely find more success 

By Anthony J. 
Fasano

On one side of the 
spectrum, courts will 
not involve themselves 
in typical student 
disciplinary issues until 
after the Commissioner of 
Education has ruled on 
the issue.10  On the other 
end, courts have held that 
the exhaustion of available 
administrative remedies 
is not required in all 
instances.11

See JURISDICTION, Page 26
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in an Article 78 proceeding than on an 
appeal to the Commissioner.    

Alleging Bad Faith
In recent years, alleging “bad faith” 

as the reason for certain employment 
actions has provided a mechanism for 
practitioners to skirt primary jurisdic-
tion, even on issues that have consistent-
ly been found to be within the purview of 
the Commissioner, such as seniority and 
tenure.  The seminal case on this matter 
came from the Second Department’s 
decision in Verdon v. Dutchess County 
Bd. of Coop. Educ. Servs.,18 which held 
that where “bad faith” is alleged, a 
court should retain jurisdiction on that 
issue.  If no bad faith is found, then 
the court should refer the matter to the 
Commissioner.  

Since the Second Department’s deci-
sion in Verdon, school districts have 
increasingly been forced to defend 
actions alleging bad faith on two fronts: 
(1) in the initial Article 78 proceeding; 
and (2) in the subsequent appeal to the 
Commissioner after no bad faith is found.  
As one court explained: “It is, therefore, 
for the Court to determine whether peti-
tioner’s position was abolished in bad 
faith. If . . . not, then the ancillary issues 
of seniority, tenure, job similarities and 
recall rights become relevant and are 
properly referred to the Commissioner 
of Education pursuant to the doctrine of 
primary jurisdiction.”19  Thus, alleging 
bad faith as the primary reason for an 
adverse employment action is one option 
for the practitioner to avoid the primary 

jurisdiction roadblock, although it is not 
successful in all attempts.20  

Working Through Dismissal 
Because of Primary Jurisdiction
The eventual dismissal of a court 

action because of primary jurisdiction 
is expected in the Education Law field.  
Courts will not likely decide matters 
that require a “hyper-technical” under-
standing of educational issues.  The 
dismissal of an action on the grounds 
of primary jurisdiction, however, does 
not deprive the Commissioner of juris-
diction to ultimately decide the issue, 
even if the matter is outside the 30-day 
timeline to bring an appeal to the 
Commissioner, or prevent the court 
from retaining jurisdiction in the event 
the Commissioner does not decide the 
issue in a reasonable period of time.  
Interestingly, one court dismissed a 
matter on primary jurisdiction grounds, 
but requested that the Commissioner 
decide the matter within four months 
and retained jurisdiction in the event 
that the Commissioner could not comply 
with this deadline.21 The Commissioner 
complied with the request for a timely 
ruling and, notably, ruled in favor of the 
petitioner.22  

After the dismissal of an action by a 
court on primary jurisdiction grounds, 
the petitioner will have 30 days from 
the date of the decision to commence 
an appeal to the Commissioner. 23  The 
Commissioner strictly construes time-
lines,24 especially for parties who have 
been represented by counsel since the 
commencement of the action.25 Once 
before the Commissioner, a thorough 
review of procedural requirements 
should be undertaken, as these require-
ments differ greatly than in an Article 

78 proceeding.  This tight turnaround 
and differing procedural requirements 
often spell disaster for those not experi-
enced in appeals to the Commissioner.26 

Once the Commissioner issues a 
determination, the decision is review-
able in an Article 78 action.  This allows 
those petitioners that were initially 
dismissed in an Article 78 proceeding 
due to primary jurisdiction to still have 
their “day in court.”  On review, courts 
will delve into those highly technical 
arguments that they initially refused, 
and will reverse the Commissioner 
where needed.27

In sum, the doctrine of primary juris-
diction plays an important part in the 
Education Law realm, as it allows the 
Commissioner of Education to decide 
highly technical issues that arise with-
in the school setting. Nevertheless, 
courts are not always so willing to 
defer jurisdiction, creating inconsistent 
holdings between the courts and the 
Commissioner and even between the 
courts themselves. 

Anthony J. Fasano is an associate with the 
Law Offices of Guercio & Guercio, LLP, 
and currently serves as the Co-Chair of the 
Publications Committee.  
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the parents had demonstrated that the 
school district had denied FAPE and 
were entitled to reimbursement from 
the district for the tuition at the pri-
vate school they chose. 

While these three decisions are 
unlikely to signal the death-knell for 
the deference typically afforded SRO 
decisions that overturn an IHO’s find-
ings, they do demonstrate that def-
erence is not automatic, but rather 
depends upon whether the SRO is per-
ceived to have carefully considered the 
evidence before the IHO.   Parents who 
prevail at an impartial hearing only 
to have the SRO overturn the IHO’s 
decision would be well advised to focus 

their efforts on demonstrating to the 
court in connection with any review 
of the SRO’s decision that the IHO’s 
findings are better reasoned and more 
thorough than the decision issued by 
the SRO. 

Lynn M. Brown is Of Counsel to Meyer, 
Suozzi, English & Klein, P.C., and is a part 
of the Litigation & Dispute Resolution and 
Education Law practice groups located in 
Garden City, New York. Ms. Brown has been 
involved in all aspects of state and federal 
litigation, with particular emphasis on com-
plex commercial disputes, including contract 
disputes, partnership disputes, corporate 
break-ups, antitrust, fraud and securities law 
actions, construction law matters, defamation 
cases, landlord-tenant disputes, profession-
al liability and malpractice claims, matters 
concerning the enforceability of restrictive 
covenants, and wrongful termination, unfair 
competition and other business torts. 
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