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Since the seminal Supreme Court 
case of Tinker v. Des Moines Indep. 
Comm. Sch. Dist.1  in 1969, courts 
around the country have struggled 
to balance the First Amendment free 
speech rights of public school stu-
dents against school administrators’ 
responsibility to ensure a safe and 
productive learning environment. In 
Tinker, the Court evaluated wheth-
er students could be suspended for 
wearing black armbands to school to 
protest the Vietnam War. In holding 
that the students’ speech was protect-
ed, the Supreme Court promulgated 
the standard that students may be 
disciplined for speech that “materially 
and substantially disrupt[s] [or inter-
feres with] the work and discipline 
of the school” or “might reasonably 
have led school authorities to forecast 
substantial disruption of or material 
interference with school activities.”2  

Since Tinker, the Court has carved 
several narrow exceptions to this stan-
dard for specific types of speech, even 
where no disruption has occurred or is 
forecasted to occur, including excep-
tions for “lewd, indecent, or offensive 
speech,”3 school-sponsored speech,4 
and speech advocating illegal drug 
use.5  

However, “when Tinker was writ-
ten in 1969, the use of the Internet 
as a medium for student speech was 

not within the Court’s mind,”6 and 
trying to use Tinker to balance the 
rights of students and the school for 
such off-campus speech has become 
increasingly difficult, especially con-
sidering the “pervasive and omnipres-
ent nature of the Internet” in the 
lives of students today.7 The Fifth 
Circuit’s recent decision in Bell v. 
Itawamba8 illustrates this struggle 
with regard to direct threats of vio-
lence on the Internet against school 
district employees.  

Applying Tinker in the Fifth Circuit 
In Bell, a senior at Itawamba 

Agricultural School, a public high 
school, posted an online rap song 
to his public Facebook account and 
YouTube. The song contained a num-
ber of threats directed against two 
coaches at the school, including: 
•	 “betta	 watch	 your	 back	 /	 I’m	 a	

serve this n[--]ga, like I serve the 
junkies with some crack”; 

•	 “Run	up	on	T-Bizzle	/	I’m	going	to	
hit you with my rueger”; 

•	 “you	f[--]king	with	the	wrong	one	
/ going to get a pistol down your 
mouth / Boww”; and 

•	 “middle	fingers	up	if	you	want	to	
cap that n[--]ga / middle fingers 
up / he get no mercy n[--]ga.”9  

The student stated that the song 
was in response to accusations that 
the two coaches engaged in inap-

propriate interactions with female 
students.  The student explained that 
his recording was meant to “increase 
awareness of the situation” and that 
“he did not mean he was going to 
shoot anyone, but that he was only 
‘foreshadowing something that might 
happen.’”10 The disciplinary commit-
tee determined “the issue of whether 
or not lyrics published by [the stu-
dent] constituted threats to school 
district teachers was vague,” but that 
the publication of the recording con-
stituted harassment and intimida-
tion of two teachers, in violation of 
school-district policy and state law. 
The school board on appeal upheld 
the disciplinary committee’s hold-
ing with respect to the intimidation 
and harassment, but held that the 
speech constituted a threat against 
the coaches.11 As a result, the school 
district suspended the student and 
placed him in an alternative school 
for six weeks.  

The student’s mother brought suit 
in federal court, arguing, inter alia, 
that the student’s First Amendment 
rights had been violated.  On motion 
for summary judgment, the district 
court held that the decision to sus-
pend the student was governed by 
Tinker and that the school district’s 
restriction on the speech was proper 
because the song “in fact caused a 
material and/or substantial disrup-
tion at a school and that it was rea-
sonably foreseeable to school officials 

the song would cause such a disrup-
tion.”12 On appeal, the Fifth Circuit 
reversed, holding that Tinker did not 
apply to off-campus speech and, argu-
endo, that the facts provided did not 
meet the substantial-disruption test 
of Tinker.13 The Fifth Circuit, howev-
er, voted to rehear the case en banc. 

On rehearing en banc, a sharply 
divided Fifth Circuit affirmed the 
lower court’s decision and held that 
Tinker applied to off-campus speech.  
The majority held that “the manner 
in which [the student] voiced his con-
cern—with threatening, intimidat-
ing, and harassing language — must 
be taken seriously by school officials, 
and reasonably could be forecast by 
them to cause a substantial disrup-
tion.” The court held it significant 
that “[t]he speech pertained directly 
to events occurring at school, iden-
tified the two teachers by name, and 
was understood by one to threaten 
his safety and by neutral, third par-
ties as threatening,” and that the 
student “intended the speech to be 
public and to reach members of the 
school community.”14    

Further, the majority noted that 
while the court may not rely on ipse 
dixit in evaluating the school dis-
trict’s actions, “the school district’s 
Discipline – Administrative Policy 
lists ‘[h]arassment, intimidation, or 
threatening other students and/or 

ringing the Bell for tinker
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teachers’ as a severe disruption, . . 
. demonstrat[ing] an awareness of 
Tinker’s substantial-disruption stan-
dard, and the policy’s violation can be 
used as evidence supporting the rea-
sonable forecast of a future substantial 
disruption.”15  

Looking to the numerous recent 
examples of school violence, where 
students have signaled potential vio-
lence through speech, writings, or 
actions, and then carried out vio-
lence after school administrators and 
parents failed to properly identify 
warning signs, the court explained 
objective reasonableness for forecast-
ing a substantial disruption, stating: 

It goes without saying that a teach-
er, which includes a coach, is the 
cornerstone of education. . . . 

It equally goes without saying 
that threatening, harassing, and 
intimidating a teacher impedes, if 
not destroys, the ability to teach; 
it impedes, if not destroys, the 
ability to educate. . . . 

If there is to be education, such 
conduct cannot be permitted. In 
that regard, the real tragedy in 
this instance is that a high-school 
student thought he could, with 
impunity, direct speech at the 
school community which threat-
ens, harasses, and intimidates 
teachers and, as a result, objected 
to being disciplined. 

Put succinctly, “with near-constant 
student access to social network-
ing sites on and off campus, when 
offensive and malicious speech 
is directed at school officials and 
disseminated online to the stu-
dent body, it is reasonable to 
anticipate an impact on the class-
room environment.”16 

Thus, this opinion appears to 
define what Tinker meant by reason-
ably forecasting a substantial dis-
ruption with regard to off-campus 
speech. Specifically, that offensive 
and malicious online speech directed 
at school officials and provided to the 
student body is a reasonable forecast 
of a substantial disruption as a mat-
ter of law.17  

The Second Circuit in Light of Bell
The Fifth Circuit’s recent ruling 

in Bell bolsters the current Second 
Circuit line of cases dealing with 
off-campus speech.  Presently, six fed-
eral circuits have addressed 
the issue of whether Tinker 
applies to off-campus 
speech, with now all but 
the Third Circuit defini-
tively applying Tinker.18 
The Second Circuit 
has taken the posi-
tion that off-cam-
pus speech “urging 
violent conduct” by 
a student is appropri-
ately analyzed under 
the Tinker standard, 
which only requires 
a showing that such 
speech “poses a rea-
sonably foreseeable 
risk that the [speech] 
would come to the atten-
tion of the school author-
ities and that it would 
‘materially and substan-
tially disrupt the work and disci-
pline of the school.’”19

Moreover, the Second Circuit 
has found that school officials 

“have an affirmative duty to not only 
ameliorate the harmful effects of dis-
ruptions, but to prevent them from 
happening in the first place.”20 At a 
time where threats against school 
districts are at their all-time highest, 
school officials must be in a posi-
tion to be proactive in preventing 
violence against students and staff, 
rather than reactive.  Pursuant to 
the Second Circuit’s interpretation 
of the Tinker standard applied to 
off-campus speech, school officials 
are afforded the latitude to appro-
priately react to off-campus threats 
of violence against district employ-
ees without violating students’ free 
speech rights.21 

 The Fifth Circuit’s decision in Bell 
provides additional support for this 
Second Circuit precedent and, simi-
larly, to a school official’s ability to be 
proactive under Tinker. 

Although school districts are to 
be proactive in reacting to threats of 
student violence, off-campus speech 
remains a fact-sensitive inquiry. 
Thus, in accordance with Bell, in 
order to memorialize such authori-
ty, school districts should consider 
adopting policies that list harass-
ment, intimidation, or threatening 
other students and/or teachers as a 
severe disruption, both with regard 
to on-campus and off-campus speech. 
While a school district’s own policy 
cannot be used to supersede the law, 
as Bell demonstrates, it can be used 
as a consideration that the district 
recognized such conduct as causing 
a reasonably foreseeable substantial 
disruption, that such conduct is pun-
ishable, and that students and the 
school community were aware of the 
district’s expectations. 
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