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WHAT IS SOCIAL MEDIA?

Web-based services that allow individuals to post or 
share content and to respond to content posted by 
others, such as:
� Facebook
� Twitter
� MySpace
� Instagram
� Snapchat
� LinkedIn
� Foursquare
� Pinterest
� YouTube
� Yik Yak



USE OF SOCIAL MEDIA

� 74% of all adult internet users use at least one 
social networking site

� 89% of adults between 18 and 29 use at least one 
social networking site

� Over 60% of children between 13 and 17 have a 
profile on at least one social networking siteprofile on at least one social networking site
� Many in this group spend more than 2 hours each day 

on social networking sites

� Much of this social networking is done via a cell 
phone, especially among younger individuals

Sources:  

Pew Research Internet Project:  Social Networking Fact Sheet (Jan. 2014)

American Academy of Child & Adolescent Psychiatry:  Children & Social Networking Fact Sheet (2011)



THE SEEDY UNDERBELLY OF SOCIAL MEDIA

Certain aspects of social media make it a prime forum 
for spreading rumors, making threats, and bullying:

� 24-7 access

� Instant distribution of content to a large audience

� Anonymity� Anonymity

For example:

� 9% of students in grades 6-12 have experienced 
cyberbullying

� 15% of high school students (grades 9-12) have 
experienced cyberbullying within the past year

Source:  stopbullying.gov



DIGNITY FOR ALL STUDENTS ACT (DASA)
EDUCATION LAW ART. 2

� Enacted in 2010 as a response to perceived problems with 
bullying in the school setting

� Became effective on July 1, 2012

� Required school districts to adopt policies intended: 
� To create an educational environment free from harassment and 

discrimination; and discrimination; and 
� To promote awareness and sensitivity among staff members to those 

issues to enable them to respond effectively.
� Included with this was an obligation to update codes of conduct, train 

staff, and teach sensitivity and tolerance in the student curriculum

� Revamped for July 1, 2013 and after to:
� Address a wider range of conduct (including cyberbullying)
� Add new reporting, investigation, and intervention requirements
� Require schools to address incidents occurring off school property but 

which create a risk of substantial disruption within the school environment



PROHIBITION ON BULLYING, HARASSMENT, & 
DISCRIMINATION IN THE SCHOOL SETTING
� No student shall be subjected to harassment or bullying by 

employees or students on school property or at a school 
function.

� No student shall be subjected to discrimination based on the 
person’s actual or perceived:
� Race

� Color

� Weight

� National origin

� Ethnic group

� Religion

� Religious practice

� Disability

� Sexual orientation

� Gender

� Sex Educ. Law § 12(1).



DEFINING BULLYING

The creation of a hostile environment by conduct or by threats, 
intimidation, or abuse, including cyberbullying, that:

� Has or would have the effect of unreasonably or substantially 
interfering with a student’s educational performance, 
opportunities or benefits, or mental, emotional, or physical 
well-being

Reasonably causes or would reasonably be expected to � Reasonably causes or would reasonably be expected to 
cause a student to fear for his/her physical safety

� Reasonably causes or would reasonably be expected to 
cause physical injury or emotional harm to a student; or

� Occurs off school property and creates or would foreseeably 
create a risk of substantial disruption within the school 
environment, where it is foreseeable that the conduct, threats, 
intimidation, or abuse might reach school property.

Educ. Law § 11(7).



CYBERBULLYING

� Harassment or bullying through any form of 
electronic communication (Educ. Law § 11[8]), such 
as:
� Hurtful, rude, or mean text messages or emails
� Spreading rumors or lies through email or social 

networking sitesnetworking sites
� Creating or sharing pictures, videos, websites, or social 

media profiles (including fake profiles) that embarrass, 
humiliate, or make fun of others

� Threats made online
� Any harassment made by email, instant messaging, 

blogs, chat rooms, gaming systems, tweets, or social 
media websites



KEY ELEMENTS OF DASA
� Students and parents can make oral or written reports of bullying, 

harassment, & discrimination to a teacher, administrator, etc.

� School employees who witness or receive an oral or written report of 
harassment, bullying, or discrimination must promptly notify the 
Principal, Superintendent, or designee

� Principal, Superintendent, or designee must lead or supervise the 
thorough investigation of all reports of harassment, bullying, & 
discrimination and ensure that the investigation is completed promptly

� If harassment, bullying, or discrimination is verified, the school must 
take prompt actions to end the harassment, eliminate any hostile 
environment, create a more positive school culture, prevent recurrence 
of the behavior, and ensure the safety of the target student(s)

� Prohibits retaliation against individuals involved in reporting or 
investigation

� School must notify law enforcement if conduct constitutes a crime

� Requires updated policies, codes of conduct, etc.

� Education for students & staff; training for staff



INVESTIGATION OF BULLYING COMPLAINTS
Appeal of C.B., 54 Ed. Dept. Rep., Decision No. 16,666 (Sept. 2014)

� In what appears to be one of the first cases in which the 
Commissioner of Education has substantively examined a 
school district’s compliance with DASA, the Commissioner 
found that the district complied with its obligations under DASA 
to investigate and address allegations of bullying of a student 
by:
� Conducting a school-level investigation � Conducting a school-level investigation 
� Conducting a subsequent district-level investigation
� Proposing various methods to address the conduct of the 

other student involved
� Offering parent of target student multiple opportunities to 

participate in process
o Commissioner also noted  the significant constraint that the 

parent’s refusal to permit her child to be interviewed had on the 
investigation



DASA:  PRIVATE SCHOOL STUDENTS & PRIVATE RIGHT OF ACTION
J.G.S. v. Bellmore-Merrick Central High School Dist., Index No. 
13901/2013 (Sup. Ct., Nassau County, May 2014)

� Two public school students allegedly circulated an anonymous video 
depicting an anonymous female engaged in a lewd act, and falsely 
represented to the student body that the girl in the video was the 
plaintiff student

� Plaintiffs alleged that the video had been circulated for several months 
with the district’s knowledge and that the two offending female students 
spread rumors about the plaintiff on and off school grounds

� Plaintiffs alleged that they informed the district of the video and 
reminded the district of the plaintiff student’s history of suffering from 
bullying in the district (which included a prior school transfer after a 
threat to the student’s life)

� Plaintiffs requested that the district take action to prevent any further 
defamation, bullying, and cyberbullying of the plaintiff student

� According to plaintiffs, the students continued to spread rumors about 
the plaintiff student being in the lewd video at school and circulate the 
video, with another student making comments about the plaintiff on 
YouTube, and no action by the district to put a stop to the conduct



DASA:  PRIVATE SCHOOL STUDENTS & PRIVATE RIGHT OF ACTION)
J.G.S. v. Bellmore-Merrick Central High School Dist., Index No. 
13901/2013 (Sup. Ct., Nassau County, May 2014)  (continued)
� The plaintiff student eventually began attending a private school in the 

area and learned there that the video was being circulated and the 
rumors spread about her

� Plaintiffs eventually sued the district, alleging that the district violated 
DASA and asserting negligence, defamation, and civil rights claims, 
along with causes of action for willful, malicious, and intentional conduct 
(including harassment, bullying, & cyberbullying)

� District moved to dismiss for failure to state a cause of action� District moved to dismiss for failure to state a cause of action

� First, the district argued that the district owed no duty of supervision to 
the benefit of the plaintiff student because she was a private school 
student at the time of the conduct at issue (Education Law § 17 provides 
that nothing in DASA shall apply to private educational institutions).

� The court, based on a close reading of DASA, found that the district had 
an obligation under DASA  to foster civility and prevent the type of 
conduct at issue in its public schools, whether the targeted student 
attended the district’s school or not

� However, the court agreed that the district owed the plaintiffs no common 
law duty of care, dismissing their common law negligence claims.



BALANCING FIRST AMENDMENT RIGHTS
� In the absence of a specific showing of constitutionally valid 

reasons to regulate speech, students are entitled to freedom 
of expression of their views (Tinker v. Des Moines Indep. 
Community School Dist., 393 U.S. 503, 511 [1969]).

� “When [a student] is in the cafeteria, or on the playing field, or 
on the campus during authorized hours, he may express his 
opinions, even on controversial subjects…, if he does so 
without ‘materially and substantially interfer[ing] with the without ‘materially and substantially interfer[ing] with the 
requirements of appropriate discipline in the operations of the 
school’ and without colliding with the rights of others.  But 
conduct by the student, in class or out of it, which for any 
reason – whether it stems from time, place, or type of 
behavior – materially disrupts classwork or involves 
substantial disorder or invasion of the rights of others is, of 
course, not immunized by the constitutional guarantee of 
freedom of speech.” (Tinker, 393 U.S. at 512-13 [internal 
citations omitted]).



BALANCING FIRST AMENDMENT RIGHTS

Doninger v. Niehoff, 527 F.3d 41 (2d Cir. 2008)
� Student posted vulgar & inaccurate message about cancellation of 

school event on off-campus, independent, publicly accessible blog, 
called school officials “douche bags”, and encouraged others to “piss 
off” the Superintendent

� Blog resulted in numerous emails from students to administrators, a 
threatened “sit in,” and students being called away from class in an 
attempt by administration to de-escalate the dispute

� Offending student was disqualified from running for senior class 
secretary as discipline for the incident

� Student sued the district, claiming violation of First Amendment rights

� Court held that the blog “created a foreseeable risk of substantial 
disruption to the work and discipline of the school” (meeting the 
Tinker standard) and held that the imposition of discipline did not 
violate the student’s First Amendment rights

� Note:  the court applied the Tinker standard in this case to a 
student’s off-campus conduct



BALANCING FIRST AMENDMENT RIGHTS
Wisniewski v. Bd. of Educ. of Weedsport Central School Dist., 494 F.3d 34 (2d Cir. 2007)

� Student used an instant messaging icon consisting of a drawing of a 
gun firing a bullet at a person’s head and words calling for the killing of 
the student’s teacher.  The icon was sent to 15 individuals, some of 
whom were the student’s classmates, and was viewable for 3 weeks.  
After the icon was brought to the teacher’s attention, the teacher was 
permitted to stop teaching the student, and the student was given a 
semester-long suspension.

� Student then brought a Section 1983 suit, claiming violation of his First � Student then brought a Section 1983 suit, claiming violation of his First 
Amendment rights

� Court held that, even if the icon depicting and calling for the killing of the 
student’s teacher could be viewed as an expression of opinion within the 
meaning of Tinker, it crossed the boundary of protected speech and 
constituted student conduct that posed a reasonably foreseeable risk of 
coming to the attention of school authorities and materially and 
substantially disrupting the work and discipline of the school.  The court 
noted that a student’s off-campus conduct  can create a foreseeable risk 
of substantial disruption within a school.

� First Amendment did not bar discipline.



BALANCING FIRST AMENDMENT RIGHTS
� In the context of student speech favoring violent conduct, school 

administrators are in the best position to assess the potential for 
harm and to act accordingly (Cuff v. Valley Central School Dist., 
677 F.3d 109, 113 [2d Cir. 2012]).

� “In applying Tinker , … the relevant inquiry is whether the record 
demonstrates facts which might reasonably have led school 
authorities to forecast substantial disruption of or material 
interference with school activities.  This test does not require interference with school activities.  This test does not require 
school administrators to prove actual disruption occurred or that 
substantial disruption was inevitable.  Rather, the question is 
whether school officials might reasonably portend disruption from 
the student expression at issue.  …[A]n actual disruption 
standard would be absurd.” (Cuff, 677 F.3d at 113 [internal 
citations and quotations omitted]).

� However, this is necessarily a fact-specific determination 
(Rosario v. Clark County School Dist., No. 13-362 [D. Nev. July 
2, 2013]).



YOU TELL US…



YOU TELL US…

� Originally Published in November 1988.  

� The author would later admit to receiving criticism 
for the piece. 

� Columbine was still eleven years away. 

School shootings were not unheard of, but most � School shootings were not unheard of, but most 
involved a single target or a suicide.  

� Is it reasonable for a student to express frustration 
with school by drawing about blowing it up?

� Is it reasonable for a school to suspend a student 
for doing so? 

� Does your opinion change if the drawing is posted 
online or distributed via Facebook or Instagram? 



YOU TELL US…

� Cuff v. Valley Central School District:

� A fifth grade student was assigned to fill in a picture of an 
astronaut with statements about his interests. 

� The student listed his birthday, teacher’s name and favorite 
sports in crayon on the assignment.  

He also wrote: “blow up the school with all the teachers in it.”� He also wrote: “blow up the school with all the teachers in it.”

� The Second Circuit upheld the school’s decision to suspend 
the student for six days noting that threats of mass shootings 
are an unfortunate fact of life in the 21st Century. 

� Therefore, the school officials could reasonably anticipate 
“substantial disruption” from the student’s writing.  



CAN DASA SURVIVE A CONSTITUTIONAL CHALLENGE?
People v. Marquan M., Index No. 139, (Ct. of Appeals, July 1, 2014)

� Both Albany County and Suffolk County have passed local laws 
criminalizing cyberbullying of minors

� Albany’s local law defines the crime of cyberbullying as “any act of 
communicating or causing a communication to be sent by mechanical 
or electronic means, including posting statements on the internet or 
through a computer or email network, disseminating embarrassing or 
sexually explicit photographs; disseminating private, personal, false or 
sexual information, or sending hate mail, with no legitimate private, sexual information, or sending hate mail, with no legitimate private, 
personal or public purpose, with the intent to harass, annoy, threaten, 
abuse, taunt, intimidate, torment, humiliate or otherwise inflict 
significant emotional harm on another person.”

� Marquan, a high school student, created a Facebook page called 
Cohoes Flame, where he anonymously posted  photographs of his 
classmates with detailed descriptions of their sexual predilections and 
practices that were vulgar and offensive

� A police investigation revealed Marquan as the author, and he was 
charged with the local crime of cyberbullying of a minor



CAN DASA SURVIVE A CONSTITUTIONAL CHALLENGE?
People v. Marquan M., Index No. 139, (Ct. of Appeals, July 1, 2014)

� Marquan moved to dismiss the charges, alleging that the law violated 
his right to free speech under the First Amendment because the law 
was overbroad and vague

� The lower courts found the law constitutional, but the Court of Appeals 
reversed

� Court noted the problems posed by bullying, cyberbullying, citing the 
State Legislature’s passage of DASA

� Court also noted that DASA did not originally address cyberbullying or � Court also noted that DASA did not originally address cyberbullying or 
off-campus conduct prior to the July 2013 amendment

� Court held that the government has a compelling interest  in protecting 
children from harmful publications and materials and accepted, for 
purposes of the case at issue, that the First Amendment permits the 
prohibition of cyberbullying directed against children

� However, the Court held that the law at issue was too broad and 
encroached on protected free speech

� The Court concluded by noting, for the record, that the student’s 
conduct was harmful and offensive and that the “First Amendment  may 
not give defendant the right to engage in these activities….”


