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Few criminal offenses 

carry with them the 

stigma that sex offenses 

do. Being accused of a 

sex offense can have a 

devastating effect on your 

life long before guilt is 

determined by a judge or 

jury. The accusation 

alone is often sufficient to 

negatively impact your 

work, social, and/or 

family life. For this 

reason, it is crucial that 

you take the matter 

seriously if you find that 

you are the target of a 

sex offense investigation 

or have been formally charged with a sex offense in the State of Florida. 

Only an experienced Florida criminal defense attorney can evaluate the 

unique facts and circumstances surrounding your case and provide you 

with individualized advice; however, anyone who has been accused of rape 

or another similar sex offense should have at least basic understanding of 

the Florida sex offense laws and commonly used defenses. 

 



 

FLORIDA LAW -- WHAT IS ILLEGAL? 

In the State of Florida, the term “rape” is not actually used in statutes 

relating to sex offenses. Instead, Florida uses terms such as “Sexual 

Battery” and “Lewd and Lascivious Conduct”. Florida statute 794.011 

defines “Sexual Battery” as follows: 

“oral, anal, or vaginal penetration by, or union with, the sexual organ 

of another or the anal or vaginal penetration of another by any other 

object; however, sexual battery does not include an act done for a 

bona fide medical purpose.” 

When a sexual battery is committed on an individual without that person’s 

consent it is a crime. Sexual battery is a felony in Florida and may be 

charged as anywhere from a third degree felony to a capital felony. The 

severity level of the offense depends on several factors, including: 

 Age of the perpetrator 

 Age of the victim 

 Whether force was used 

 Whether the victim was injured 

 The relationship between the perpetrator and the victim 

In short, “Lewd or Lascivious” offenses are those in which the perpetrator 

engaged in “sexual activity”” with the victim but in which that activity fell 

short of meeting the definition of “sexual battery”. Lewd or lascivious 

offenses are also charged as felonies in the State of Florida with the same 

factors being used to determine the severity level of the offense. 



 

STATUTORY RAPE AND ALLEGING CONSENT AS A DEFENSE 

Consent is one of the most commonly used defenses to sexual offenses. 

Consent, if proven, can certainly be a powerful defense to allegations of 

sexual battery or lewd or 

lascivious conduct; 

however, it is imperative 

to understand that 

consent cannot be used as 

a defense if the alleged 

victim is younger than the 

age of consent. In Florida, 

the age of consent is 18 

years old. Therefore, 

sexual activity with 

someone under the age of 

18 in Florida may be 

charged as statutory rape. 

The age of both the 

perpetrator and the 

alleged victim are used to determine the severity of the offense. In 

general, the closer the age difference and the older the alleged victim the 

less serious the offense will be.  

If the alleged victim in your case was under the age of 18 though, consent 

cannot be used as a defense because the law dictates that consent cannot 

be given at that age. This applies even if the alleged victim initiated the 



 

sexual conduct or clearly agreed to the conduct. Furthermore, a belief that 

the alleged victim was over the age of consent will not work as a defense 

in the State of Florida. In short, if the alleged victim was over the age of 18 

at the time of the conduct giving rise to the charges you may be able to 

assert consent as a defense; however, if the alleged victim was under the 

age of 18 at the time of the incident consent is not a viable defense. 

 

WHAT OTHER DEFENSES MIGHT APPLY? 

If consent is not a viable option in your case that does not mean you don’t 

have a defense to allegations of sexual battery or lewd and lascivious 

conduct. Some common defenses, apart from consent, include: 

 I didn’t do it! –This defense alleges that you never engaged in the 

sexual conduct alleged by the State of Florida. In essence, you are 

saying that the victim made up the allegations or is mistaken (see 

mistaken identity). 

 The victim is wrong/mistaken identity –when the perpetrator 

was a stranger to the victim, identification is often made by picking 

the defendant out of a line-up or photo array. Unfortunately, this can 

lead to an innocent person being accused, particularly when there is 

no forensic evidence to support the identification. If you were picked 

out of a line-up or photo array your defense may simply be that the 

victim is wrong. 

 



Tainted evidence/illegal search and seizure – evidence 

gathered by the police may have been obtained illegally and/or could 

be compromised if the proper chain of custody procedures were not 

used. If so, the evidence may be excluded from trial, often leaving 

the prosecution without sufficient evidence to secure a conviction. 

Questioning motivation –this is not the same as “blaming the 

victim”. Instead, this looks at the reason why the allegations were 

made in the first place. Sadly, false allegations do sometimes stem 

from a jilted ex, a jealous lover, or a parent fighting for custody of a 

child. If this is truly the case it can form the foundation of a defense. 

Claiming insanity –insanity is an affirmative defense in Florida, 

meaning that your attorney must prove that you suffered from a 

mental condition or defect and that the condition or defect caused 

you to not know what you were doing and/or that what you were 

doing was wrong.  

A conviction for a sex offense in Florida will likely change your life forever. 

For this reason, it is imperative that you have your case evaluated by an 

experienced Florida criminal defense attorney immediately to determine 

what defense options are available to you and to ensure that your rights 

are protected throughout the prosecution of your case. 
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