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IN THE CALIFORNIA COURT OF APPEAL

FIRST APPELLATE DISTRICT, DIVISION FIVE

PEOPLE OF CALIFORNIA,

Plaintiff and Respondent,

v.

,

Defendant and Appellant.
________________________________________

)
)
)
)
)
)
)
)
)
)
)

Appeal No.  

Sup. Ct. No. -

MOTION TO SETTLE
AND AUGMENT THE
RECORD ON APPEAL;
REQUEST FOR
EXTENSION OF TIME;
DECLARATION OF FAY
ARFA; PROPOSED
ORDER

TO:  PRESIDING JUSTICE AND HONORABLE
ASSOCIATE JUSTICES OF THE FIRST DISTRICT COURT
OF APPEAL, DIVISION FIVE:

Appellant , applies through
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counsel, under Rules 8.50, 8.54, 8.320 subdivision (b)(11),

8.340 subdivision (c), 8.155 (a)(1), (c)(2), 8.340 subdivision (b)

of the California Rules of Court, to settle and augment the

record on appeal and to extend the time in which to file the

opening brief.  

Appellant requests that the San Mateo County

superior court be ordered to prepare a settled statement to

contain the four missing transcripts of taped proceedings:

05/31/18 65A Transcript of CD of Voicemails from
Defendant to Confidential Victim

06/06/17 100A Witness  Luz Transcript of
911 Call from Leasing Office

06/07/17 115A Transcript of 
interview of Confidential Victim in
Leasing office

06/07/17 116A Transcript of  911 Call on
02-04-16

On August 20, 2019, appellate counsel sent an

omission letter to the Appeals Unit of the 

Superior Court.  In the August 20, 2019 letter, appellate

counsel requested that the transcripts of the audio
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recordings be made part of the appellate record.

On September 25, 2019, the appellate clerk filed a

certificate  certifying that the transcripts were not part of

the record on appeal.  The transcripts of the audiotapes are

part of the normal record on appeal and should have been

included in the normal record on appeal. (Cal.  Rules of

Court, rule 8.320 subd. (b)(11).)

California Rules of Court, Rule 8.340 subdivision (c)

provides: “At any time, on motion of a party or on its own

motion, the reviewing court may order the record augmented

or corrected as provided in rule 8.155 . . .   “ California Rules

of Court, Rule 8.155 subdivision (c)(2) provides that, “The

reviewing court may order the superior court to settle

disputes about omissions or errors in the record.”  

On appeal there must be an adequate record to enable

the court to pass upon the questions sought to be raised. 

(People v. Apalatequi (1978) 82 Cal.App.3d 970, 973.) The

case may require reversal where the transcript is missing

and no alternative way to provide an adequate record exists.
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(See People v. Apalatequi, supra, 82  Cal.App.3d at p. 974; 

In re Steven B. (1979) 25 Cal.3d 1, 10.)

"`A satisfactory record may at times be prepared

through the use of notes taken during the trial by the

attorneys and the trial judge;  by the memories of attorneys,

witnesses, and jurors;  by agreement of the parties;  and

possibly from other sources.' [citations omitted]"  (People v.

Everett (1990) 224  Cal.App.3d 932, 937.)  Memories of the

trial court and counsel may make it impossible to secure an

adequate substitute for the missing transcript.  (See In re

Steven B., supra, 35 Cal.3d at p. 9.)

 Appellant's counsel on appeal has a duty to raise all

viable issues before this court.  (In re Smith (1970) 3 Cal.3d

192, 202)  The items in this request will be useful and

necessary to prepare appellant's case.  (People v. Gaston

(1978) 20 Cal.3d 476, 482) 

Appellant also requests that this Court order

appellant's opening brief to be filed 30 days from the filing

with this Court of the settled statement and augmented
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record. 

Three prior applications for extensions of time have

been granted in connection with motions to augment the

record.   

DATED: October 23, 2019

Respectfully submitted,
FAY ARFA, A LAW CORPORATION

/s Fay Arfa
______________________________
Fay Arfa, Attorney for Appellant
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DECLARATION OF FAY ARFA

I, Fay Arfa, declare:

1. I am the attorney for Mr.  on appeal.  

2. I have been working diligently on Mr. S

appeal.  The voluminous appellate record has been

difficult to reconstruct because many items were not

included in the appellate record. 

3. Throughout trial, the prosecution submitted several

audio tapes and, under the California rules of Court,

submitted a transcript of the tapes.  (Exhs. 65A, 100A,

115A, 116A)

4. None of the audio transcripts were included in the

record on appeal. 

5. On August 20, 2019, I sent an omission letter to the

Appeals Unit of the eo Superior Court.  In the

letter, I requested that the transcripts of the audio

recordings be made part of the appellate record.

6. On September 25, 2019, the appellate clerk filed a

certificate certifying that the transcripts were not
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lodged but only identified. 

7. The transcripts of the audiotapes are part of the normal

record on appeal and should have been included in the

normal record on appeal. (Cal.  Rules of Court, rule

8.320 subd. (b)(2).)

8. I have tried unsuccessfully to obtain copies of the

transcripts from the prosecutor. 

9. During trial, trial counsel raised several meritorious

issues about the audio recordings and I need the

transcripts to prepare a meritorious appeal. (See 2CT

465, 532, 533, 516; 6RT 126) 

10. Mr. , who was convicted of several felony

charges including premeditated attempted murder, is

serving a term of life in prison. 

///

///
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I declare, under penalty of perjury, that the statements

are true and correct to the best of my knowledge.

DATED: October 23, 2019

Respectfully submitted,
FAY ARFA, A LAW CORPORATION

/s Fay Arfa
__________________________
Fay Arfa, Attorney for Appellant
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IN THE CALIFORNIA COURT OF APPEAL

FIRST APPELLATE DISTRICT, DIVISION FIVE

PEOPLE OF CALIFORNIA,

Plaintiff,

v.

,

Defendant.
___________________________________

)
)
)
)
)
)
)
)
)
)
)

Appeal No.  A154894

Sup.Ct.No. 16-NF-001414-A

[PROPOSED] ORDER
GRANTING MOTION TO
SETTLE AND AUGMENT
THE RECORD ON APPEAL
& REQUEST FOR
EXTENSION OF TIME

GOOD CAUSE APPEARING, the Motion to Settle and

Augment the Record on Appeal and the Request for an

Extension of Time is GRANTED. 

The Superior Court is ordered to prepare a settled

statement to contain the four missing transcripts of the audio

taped proceedings:

05/31/18 65A Transcript of CD of Voicemails from
Defendant to Confidential Victim

06/06/17 100A Witness  Transcript of
911 Call from Leasing Office
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06/07/17 115A Transcript of Officer's 
interview of Confidential Victim in
Leasing office

06/07/17 116A Transcript of San Bruno 911 Call on
02-04-16

Appellant’s Opening Brief shall be due 30 days after the

filing of the augmented record on appeal. 

DATED: 

______________________________
Justice of the Court of Appeal
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ATTORNEY'S CERTIFICATE OF SERVICE
I, certify:  that I am an active member of the State Bar of
California and not a party to the cause, and my business address is
10100 Santa Monica Blvd., #300, Los Angeles, CA 90067: that on
October 23, 2019, I served the: MOTION TO SETTLE AND
AUGMENT THE RECORD ON APPEAL; REQUEST FOR
EXTENSION OF TIME; DECLARATION OF FAY ARFA;
PROPOSED ORDER by depositing a copy, enclosed in separate,
sealed envelope, with postage fully prepaid, in the United States
mail at Los Angeles, County of Los Angeles, CA, each of which
envelopes was addressed:

Clerk - Division Five
CA Court of Appeals - District One
350 McAllister Street
San Francisco, CA 94102

Attorney General                                  sfagdocketing@doj.ca.gov
455 Golden Gate Ave., #11000
San Francisco, CA 94105

, DDA b

I declare under penalty of perjury under the laws of the
State of California that the foregoing is true and correct.  

Dated: October 23, 2019

/s Fay Arfa
___________________________
Fay Arfa, Attorney
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