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Tenth Circuit Entertains Novel Intersectional Employment 
Discrimination Theory; Will Second Circuit Follow Suit? 
 
The federal courts are starting to embrace critical theory-inflected hybrid discrimination causes of 
action—what does this mean for employers? 

 
 
By Michael J. Rose & Andrew B. F. Carnabuci 
 
 
 
 While you may not have heard of “intersectionality” yet, you certainly will, in time.  

Intersectionality is a concept that emerged from the then-nascent field of critical legal theory 

thirty years ago, but has been more and more frequently invoked in recent years when discussing 

social justice issues in the United States, and is slowly but surely appearing in the pages of the 

federal reporters. 

 The concept itself is fairly simple to grasp, if one regards it as a corrective and critique of 

federal discrimination laws as they are presently enacted.  Federal discrimination statutes 

generally shield one or more particular protected class from discrimination and treat each 

allegation of discrimination with respect to each protected class a discrete cause of action and its 

own legal issue to be independently decided.  Intersectionality posits that this framework is 

incompatible with the lived realities of how discrimination occurs among the marginalized, 

which is to say it frequently occurs along two or more complimentary and synergistic axes of 

oppression, as opposed to one particular axis, or several discrete and independent axes.   

The concept of intersectionality was first articulated by Kimberle Crenshaw, in a 1989 

article titled Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of 
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Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics.  Here is how Crenshaw 

explains the problem intersectionality is meant to solve: 

 
dominant conceptions of discrimination condition us to think about subordination as 
disadvantage occurring along a single categorical axis…this single-axis framework erases 
Black women in the conceptualization, identification and remediation of race and sex 
discrimination by limiting the inquiry to the experiences of otherwise-privileged 
members of the group.  In other words, in race discrimination cases, discrimination tends 
to be viewed in terms of sex- or class-privileged Blacks; in sex discrimination cases, the 
focus is on race- and class-privileged women. 

 
Kimberle Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black Feminist 

Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, 1989 U. CHI. 

LEGAL F. 139, 140 (1989).  The problem is that many Americans may face discrimination 

because of membership in more than one protected class, and that discrimination is cumulative 

and mutually-reinforcing: 

 
[t]his focus on the most privileged group members marginalizes those who are multiply-
burdened and obscures claims that cannot be understood as resulting from discrete 
sources of discrimination. 

 
Id. at 140.  The solution, according to Crenshaw, is to recognize the multi-valence of 

discrimination many Americans are subjected to: 

 
[t]his … is but another manifestation of the conceptual limitations of the single-issue 
analyses that intersectionality challenges.  The point is that Black women can experience 
discrimination in any number of ways and that the contradiction arises from our 
assumptions that their claims of exclusion must be unidirectional.  Consider an analogy to 
traffic in an intersection, coming and going in all four directions.  Discrimination, like 
traffic through an intersection, may flow in one direction, and it may flow in another.  If 
an accident happens in an intersection, it can be caused by cars traveling from any 
number of directions and, sometimes, from all of them.  Similarly, if a Black woman is 
harmed because she is in the intersection, her injury could result from sex discrimination 
or race discrimination. 
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Id. at 149.  A more recent analysis explains by ways of a useful metaphor: 
 

intersectionality theorists also drew attention to the multiplicity of identity-to the fact that 
individuals sit at the crossroads of multiple systems of social hierarchy. Moreover, they 
rejected an "additive" understanding of what it is like to sit at such a crossroads.…under 
an additive approach, the situation of women of color is understood as the combined 
product of sexism (defined as the same bias that affects white women) and racism 
(defined as the same bias that affects men of color). Female writers of color rejected this 
set of understandings, emphasizing that they were not "women" and "African 
Americans," or "women" and "Latinas"-that the two categories could not be added 
together like combining yellow and blue tennis balls in a bucket. Rather, their 
position at the bottom of racial and gender hierarchies combined to produce a new 
and different set of concerns and characteristics that were uniquely theirs-more like 
combining yellow and blue paint.   
 

Nancy Ehrenreich, Subordination And Symbiosis: Mechanisms Of Mutual Support Between 

Subordinating Systems, 71 UMKC L. REV. 251, 265-266 (2002). 

 
 At the time Crenshaw published her article in 1989, it received little fanfare or 

recognition in the mainstream legal community.  The Oxford English Dictionary only notes two 

subsequent exemplary usages, one in 2002 in the Gail Mason niche-academic book The 

Spectacle of Violence, and again in 2013, but this time in the mainstream publication The New 

Yorker.  OXFORD ENGLISH DICTIONARY, www.oed.com (Last visited Jul. 26, 2020).  In recent 

years—the past five in particular—the concept has been invoked so frequently by social justice 

activists on the left to explain their worldview that it seems perched to enter the ideational 

mainstream.  And the federal courts appear to be paying attention. 

Lexis reveals 15 total cases from all jurisdictions that have used the word 

“intersectionality” in its critical theory context.  These can be broken down into: 

 1998-2004: 2 case references (9th Cir.; S.D.N.Y.) 
 2004-2014: 4 case references (D.Minn; W.D.Wash.; D.Md.; S.D.Miss.) 
 2015-2020: 8 case references (D.Minn.; D.Conn.; E.D.Wis.; D.S.C.; 2d Cir.; D.Mass; 

Mass Super. Ct.; S.D.N.Y.[x2]) 
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Although it does not use the term “intersectionality,” another recent case is worth noting as a 

bellwether of the viability of intersectional theories of employment discrimination.  In Frappied 

v. Affinity Gaming Black Hawk, LLC, the plaintiff, Christine Frappied, brought various 

employment discrimination claims against her employer, a casino holding company.  Frappied v. 

Affinity Gaming Black Hawk, LLC, No. 17-cv-01294-RM-NYW, 2018 U.S. Dist. LEXIS 104796 

(D. Colo. June 22, 2018).  Defendant had attempted to cut costs by effectuating a reduction-in-

force plan.  Said plan took into account factors such as “job performance, attendance, attitude, 

and overall interest in the job.”  Id. at *3.  The RIF plan resulted in 8 of 18 males in a protected 

age class under the ADEA being laid off, and “roughly” 16 of 22 females in a protected age class 

being laid off. Id. at *3.  In total, 60 employees were laid off: 33 females and 27 males, and 24 of 

them of both genders in a protected age class under the ADEA.  Id. at *4. 

 Among the plaintiff’s claims was what the court identified as “Claim Two…premised 

upon gender and age.”   Id. at *7 (Emphasis in original).  This was so pleaded because the 

plaintiff alleges that the discrimination against her arose in part because she was female and in 

part because she was older, but that they were inextricably intertwined and related.  Defendant 

moved to dismiss pursuant to FRCP 12(b)(6).  As the court noted in its decision, “[t]he parties do 

argue over whether such a claim—i.e., as the parties describe it, ‘gender plus age’—even exists 

under the law.”  Id. 

 The court ultimately held, with respect to the gender-plus-age (or “intersectional”) claim, 

that: 

[u]nder the circumstances of this case, the Court finds that plaintiffs may not proceed 
with their gender plus age claim. The principal reason is that plaintiffs have alleged a 
standalone age discrimination claim—Claim One—which is evidently viable, or at least 
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plausible, given that defendant does not challenge it in the instant motion to dismiss. The 
Court, thus, finds that plaintiffs' gender plus age claim is effectively an attempt to have a 
spare bullet in plaintiffs' chamber should its standalone age discrimination claim fail. 
Notably, as defendant observes … the scope of liability under the ADEA is narrower than 
that under Title VII. In this light, should plaintiffs' standalone age discrimination fail 
under a narrower scope of liability, plaintiffs would be able to fall-back on their gender 
plus age claim under a broader scope of liability. The Court will not allow such an 
attempt to work-around statutory dictates. 

 
Id. at *7-8.  The court concluded that “plaintiffs cannot bring a gender plus age claim.”  Id. at *8. 
 

 Plaintiffs appealed the district court’s ruling, and on July 21, 2020, the 10th Circuit Court 

of Appeals reversed and remanded.  The court held: 

 
Title VII also prohibits discrimination based on a combination of protected 
characteristics, such as "sex-plus-race" discrimination, i.e., discrimination targeted only 
at employees of a particular race and sex. See Connecticut v. Teal, 457 U.S. 440, 455, 
102 S. Ct. 2525, 73 L. Ed. 2d 130 (1982) ("It is clear that Congress never intended to give 
an employer license to discriminate against some employees on the basis of race or sex 
merely because he favorably treats other members of the employees' group."); see 
also Hicks v. Gates Rubber Co., 833 F.2d 1406, 1416-17 (10th Cir. 1987) (same). 
 

Frappied, 2020 U.S. App. LEXIS 22733, at *4.  The court further held that: 

 
[i]n this case, plaintiffs' sex-plus-age claim is not based on a combination of protected 
characteristics enumerated in the statute; rather, the "plus-" characteristic is age, which is 
not a protected class under Title VII. Ample precedent holds that Title VII forbids "sex-
plus" discrimination in cases in which the "plus-" characteristic is not itself protected 
under the statute. In Phillips v. Martin Marietta Corp., 400 U.S. 542, 91 S. Ct. 496, 27 L. 
Ed. 2d 613 (1971) (per curiam), the employer refused to hire women with preschool-age 
children. Id. at 543. The Supreme Court held that the employer violated Title VII by 
maintaining "one hiring policy for women and another for men—each having pre-school-
age children." Id. at 544. Even though Title VII does not prohibit discrimination against 
people with preschool-age children as a class, the Court recognized that discrimination 
against only women, not men, with preschool-age children is a form of sex discrimination 
cognizable under the statute. In Bostock, the Court acknowledged that the employer 
in Phillips "easily could have pointed to some other, nonprotected trait and insisted it was 
the more important factor in the adverse employment outcome." 140 S. Ct. at 1744. But 
so long as sex plays a role in the employment action, it "has no significance" that a factor 
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other than sex "might also be at work," even if that other factor "play[s] a more important 
role [than sex] in the employer's decision." Id. 

 
Id., at *4-6.  The court concluded: 
 

[i]n short, we conclude that after Bostock, the class of sex-plus claims cognizable under 
Title VII is broader than we recognized in Coleman [v. B-G Maintenance Mgmt of 
Colorado, Inc., 108 F.3d 1199 (10th Cir. 1997)]: we no longer require sex-plus plaintiffs 
to show discrimination against an entire subclass. 

 
Id. at *9. 
 

The Second Circuit, the federal Court of Appeals for New York, Connecticut and 

Vermont, has so far suggested a cautious and qualified willingness to embrace intersectional 

theories of discrimination.  The Second Circuit has written positively on the theoretical viability 

of intersectional theories of discrimination, although the court did not reach that precise issue, in 

Gorzynski v. JetBlue Airways Corp: 

 
[f]ollowing the Supreme Court's lead in Phillips v. Martin Marietta Corp., 400 U.S. 542, 
91 S. Ct. 496, 27 L. Ed. 2d 613 (1971), we have recognized that  a plaintiff's 
discrimination claims may not be defeated on a motion for summary judgment based 
merely on the fact that certain members of a protected class are not subject to 
discrimination, while another subset is discriminated against based on a protected 
characteristic shared by both subsets. See Back v. Hastings on Hudson Union Free Sch. 
Dist., 365 F.3d 107, 118-120 (2d Cir. 2004); see also Jefferies v. Harris County Cmty. 
Action Ass'n, 615 F.2d 1025, 1034 (5th Cir. 1980) (explaining the history of "plus" claims 
and recognizing a claim for discrimination against black females).   And, as other courts 
have explained, where two bases of discrimination exist, the two grounds cannot be 
neatly reduced to distinct components. See Lam v. Univ. of Haw., 40 F.3d 1551, 1562 
(9th Cir. 1994) (acknowledging that "the attempt to bisect a person's identity at the 
intersection of race and gender often distorts or ignores the particular nature of their 
experiences" including a specific set of stereotypes and assumptions not shared by all 
persons of that race or gender). 
 
[Plaintiff]'s complaint did not contain a claim under the ADEA or Title VII based 
explicitly on an age-plus-sex or sex-plus-age theory of discrimination, nor need it have to 
survive summary judgment. Having determined that Gorzynski has provided sufficient 
evidence of age discrimination to reach a jury, there is no need for us to create an age-
plus-sex claim independent from Gorzynski's viable ADEA claim. Even if some 
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subset of employees protected by the ADEA were not subject to age-based 
discrimination, Gorzynski may still have encountered such discrimination; similarly, 
even if a subclass of employees protected by Title VII were not subject to gender 
discrimination, Gorzynski may have encountered sex-based discrimination. 

 
 
Gorzynski v. JetBlue Airways Corp., 596 F.3d 93, 109-10 (2d Cir. 2010) (Emphasis supplied). 
 
 Beyond that, the issue was only addressed by the Second Circuit in one further footnote 

of dicta in Judge Lynch’s dissent in Zarda v. Altitude Express, Inc., 883 F.3d 100, 137 (2d Cir. 

2018) (Lynch, J., dissenting). 

 Gorzynski was on appeal from the Southern District, which as we have noted earlier, is 

responsible for the most citations of any jurisdiction in the country to the concept of 

“intersectionality” as applied to employment discrimination claims (three, from 1998-2020), as 

well as the earliest jurisdiction to cite to the concept of “intersectionality,” in 1998, in Curley v. 

St. John's Univ., 19 F. Supp. 2d 181, 192-93 (S.D.N.Y. 1998). 

 Most recently, the Southern District has taken up an intersectional theory of 

discrimination earlier this year in Anderson v. N.Y.C. Health & Hosps. Corp., No. 16-CV-1051 

(GBD) (KHP), 2020 U.S. Dist. LEXIS 36772 (S.D.N.Y. Mar. 2, 2020).  The court wrote 

approvingly of the concept of the intersectional theory of discrimination, reading an outright 

endorsement of it into Gorzynski: 

 
Plaintiff's second theory of discrimination is that he was subject to "intersectional 
discrimination" because he is an African-American male. Legal scholar Kimberlé 
Crenshaw is credited with introducing the concept of intersectionality to the public 
discourse in her 1989 law review article, Demarginalizing the Intersection of Race and 
Sex: A Black Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and 
Antiracist Politics. University of Chicago Legal Forum: Vol. 1989: Iss. 1, Article 
8, available 
athttps://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1052&context=uclf. 
A plaintiff states an intersectional discrimination claim when he or she alleges 
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discrimination on the basis of two protected characteristics (such as sex and race) and 
shows that the discrimination he or she experienced is attributable, at least in part, to the 
combination of those protected characteristics. See Lam v. University of Hawaii, 40 F.3d 
1551, 1562 (9th Cir. 1994), as amended (Nov. 21, 1994), as amended (Dec. 14, 1994) 
("Rather than aiding the decisional process, the attempt to bisect a person's identity at the 
intersection of race and sex often distorts or ignores the particular nature of their 
experiences."). As explained by the Second Circuit, individual bases of discrimination 
may be analyzed together where the plaintiff shares some, but not all, protected 
characteristics with other employees who have been treated favorably by their employer 
or with individuals whose discriminatory conduct is at issue. See Gorzynski v. JetBlue 
Airways Corp., 596 F.3d 93, 109 (2d Cir. 2010)("[A] plaintiff's discrimination claims 
may not be defeated on a motion for summary judgment based merely on the fact that 
certain members of a protected class are not subject to discrimination, while another 
subset is discriminated against based on a protected characteristic shared by both 
subsets."); see also Craig v. Yale Univ. Sch. of Med., 838 F. Supp. 2d 4, 9 (D. Conn. 
2011) (acknowledging, at the motion to dismiss stage, that an "'intersectional' or 'race 
plus' claim of discrimination against black males . . . can exist even without proof of 
discrimination against African—American women or against white males."); EEOC 
Enforcement Guidance on National Origin Discrimination, EEOC.GOV (Nov. 18, 2016), 
https://www.eeoc.gov/laws/guidance/national-origin-guidance.cfm#_ftnref35 ("Title VII . 
. . prohibits 'intersectional' discrimination, which occurs when someone is discriminated 
against because of the combination of two or more protected bases (e.g. national origin 
and race)."); Rachel Kahn Best et al., Multiple Disadvantages: An Empirical Test 
of Intersectionality Theory in EEO Litigation, 45 Law & Soc'y Rev. 991, 994 
(2011) (noting that "[e]mployers . . . hold different stereotypes about black men and black 
women"). 

 
Anderson v. N.Y.C. Health & Hosps. Corp., No. 16-CV-1051 (GBD) (KHP), 2020 U.S. Dist. 

LEXIS 36772, at *33-35 (S.D.N.Y. Mar. 2, 2020).  The court held that it would analyse the 

discrete discrimination claims in parallel with the intersectional theory of multi-valent 

discrimination: “[a]s such, this Court will evaluate Plaintiff's claims both individually, based 

upon his color/race, sex, or age, as applicable, and as an ‘African-American male.’”  Id. at *36.  

The Anderson court therefore seems wholly on board with the legal viability of intersectional 

theories of discrimination.1 

                                                        
1 The court’s only reservation was “this Court is unaware of cases in this Circuit that evaluate a plaintiff's 
intersectional discrimination claim on the basis of three or more protected characteristics, and Plaintiff cites to 
none.”) Id. at * 36 n.6 (Emphasis in original). 
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 While it is presently unclear whether Plaintiff Anderson intends to appeal the Southern 

District’s grant of summary judgment, if such an appeal were to arise, it would be a fortuitous 

opportunity for the Second Circuit to definitively open or close the door it left ajar to  

intersectional theories of discrimination in Gorzynski. 

 As always, if in doubt about what constitutes discrimination, you should promptly contact 

an experienced employment attorney, who can guide you through this developing and complex 

area of the law. 

 

ABFC/ktb 
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