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MICRA Update

Negotiations began again in 2021 and a 
number of factors brought CAPP to realize 
negotiations may be a prudent course of 
action. The longer the 47-year-old cap of 
$250,000 remained constant, with inflation 
making the 1975 cap worth $45,000 in 
today’s dollars, the more likely it was the 
Legislature would finally act, especially 
with a Governor who would sign the leg-
islation. The November 2022 election, 
combined with term limits, would bring a 
substantial number of newer, younger, and 
more progressive legislators unaware of 
the politics of past MICRA battles. 

Finally, our friends and CAOC members 
Courtney and Nick Rowley self-funded the 
qualification of the Fairness for Injured 
Patients Act (FIPA) and teamed up with 
Consumer Watchdog to launch a campaign 
for the November 2022 ballot, intention-
ally delayed from the November 2020 
ballot due to the COVID-19 pandemic. The 

FIPA measure would have raised the cap to 
a cost-of-living adjustment and eliminated 
the cap in catastrophic cases. Although 
the CAPP coalition could have raised and 
spent the estimated $100 million to defeat 
the ballot measure, the Rowleys vowed 
to keep filing initiatives until change was 
accomplished. Nick and CAOC President 
Craig Peters then worked out the details 
of the deal that became Assembly Bill 35 
which Governor Newsom signed on May 
23, 2022.

Application

The new MICRA reforms will be appli-
cable for any malpractice lawsuit filed or 
demand for arbitration made after Janu-
ary 1, 2023. This means that malpractice 
claims that arose prior to the effective 
date would be entitled to the new statu-
tory scheme of the higher noneconomic 
damage caps, provided that the statute of 
limitations has not passed when the claim 
was formally instituted in 2023. Malprac-
tice claims causing personal injury will 
have the cap rise initially to $350,000 and 
wrongful death claims to $500,000.

Once filed, the applicable cap on non-
economic damages will depend on when 
the matter is tried, arbitrated, or settled, 
not the date when the lawsuit or arbitration 
was instituted. So, a malpractice action 
for wrongful death filed in 2023 with one 
defendant would have a noneconomic 
damage limitation of $500,000 if resolved 
in 2023, $550,000 if resolved in 2024 
and $600,000 if resolved in 2025. The in-
creases in the caps are shown on the chart.
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Introduction

The reform or elimination of the 1975 
Medical Injury Reform Act (MICRA) lim-
itations on noneconomic damages, among 
other provisions, has long been a mission 
for CAOC. Except for improvements to 
the fees allowed during negotiations on 
broader tort reform in 1987, efforts at 
change have been thwarted legislatively 
by the claims of Planned Parenthood and 
clinics that health care access to the poor 
and women would suffer if MICRA was 
changed. Our efforts to pass Proposition 
46 in 2014 failed with a record low voter 
turnout in a non-presidential election year 
and being outspent by some sixty million 
dollars by the Californians Allied for 
Patient Protection (CAPP), a front group 
for the medical industrial complex includ-
ing the malpractice liability insurers and 
Planned Parenthood.

https://www.agnewbrusavich.com/


Consumer Attorneys Of California July/August 2022  FORUM   35

Lawsuit or Arbitration Demand after 01/01/2023
(Amount per Stacked Defendant)

YEAR CLAIM 
RESOLVED

WRONGFUL 
DEATH

PERSONAL 
INJURY

2023 $500,000 $350,000
2024 550,000 390,000
2025 600,000 430,000
2026 650,000 470,000
2027 700,000 510,000
2028 750,000 550,000
2029 800,000 590,000
2030 850,000 630,000
2031 900,000 670,000
2032 950,000 710,000
2033 1,000,000 750,000

2034+ +2.0% per year,
compounded

+2.0% per year,
compounded

Multiple noneconomic damage 
caps

A key provision negotiated under the new 
law is the availability of up to three caps 
per case per person, depending upon the 
facts and circumstances of your matter. 
Under the 1975 statute, the noneconomic 
cap of $250,000 applied regardless of the 
number of defendants who were negligent 
and caused the patient’s injury. (Gilman v. 
Beverly Californian Corp. (1991) 231 Cal.
App.3d 121, 128.) Under the new revi-
sions, one health care provider (physician) 
would be entitled to one cap. An institu-
tional defendant (hospital, for example) 
would be subject to a second cap. A third 
cap would be available if another physi-
cian or institutional defendant, who is not 
affiliated with the other defendant(s), was 
negligent separate and independent from 
the acts of defendants subject to the first 
or second cap. A malpractice death case 
filed and resolved in 2023 potentially could 
have $1,500,000 in noneconomic damages 
recoverable if you have three defendants 
that meet these criteria. The additional 
cap would be available where there was 
independent negligence of a physician or a 
hospital through the employees or system 
failures. For example, a patient injured by 
medical errors due to a nursing error at 
Kaiser South Bay who was transferred to 
Kaiser Sunset where the patient was also 
harmed, would only have one cap against 
the Kaiser Hospital Foundation, while 
another cap would be available from the 
Permanente Physician’s Group if a doc-
tor negligently caused harm. A patient 

negligently injured at a non-Kaiser hos-
pital and was then transferred to a Kaiser 
facility where the patient was negligently 
injured further could have three caps if 
Kaiser employees and the Kaiser doctor 
negligently caused harm. 

Additional, derivative claims 
should have their own caps

Aside from the three new caps which 
would be available to the victim or the 
heirs, another cap or caps could be avail-
able considering the changes to California 
Code of Civil Procedure section 377.34 
obtained in 2021 by CAOC with the suc-
cessful passage of SB 447. That legislation 

allows for the decedent’s personal repre-
sentative or successor-in-interest to recov-
er all damages the decedent had the right 
to recover, including damages for pain 
and suffering. This cap would be for the 
personal injury recovery on behalf of the 
decedent who suffered before their death, 
which would be subject to an adjusted cap 
of $350,000 as of 2023. The justification 
for such a separate cap would be the same 
justification for two caps being applicable 
in a personal injury action with the loss of 
consortium claim. In Atkins v. Strayhorn 
(1990) 223 Cal.App.3d 1380, the court 
held that although the loss of consortium 
claim was derivative, the injury suffered 
to the non-injured spouse was personal 
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to the spouse and the spouse was entitled 
their own cap for the impairment of their 
rights. Here, the wrongful death cause of 
action belongs to the heirs for the loss of 
their loved one. (Fitch v. Select Products 
(2005) 36 Cal.4th 812.) The pain and suf-
fering damages suffered by the decedent 
were personal to the decedent, which can-
not be claimed in a wrongful death action. 

Therefore, an additional and independent 
cap would be applicable to other claims 
like Negligent Infliction of Emotional Dis-
tress (NIED) to familial bystanders living 
in the same household, loss of consortium 
and survival actions. These victims could 
have multiple caps apply depending upon 
the number of negligent doctors. However, 
pursuing a survival action would result in 
any Medi-Cal or Medicare payments for 
the decedent’s pre-death care to be subject 
to a reimbursement claim which would 
not exist in the wrongful death action per 
Fitch. So be sure the survival action is 
economically feasible before you create 
a reimbursement claim by pursuing a 
survival action. 

Attorney fees

Pursuant to California Business and Pro-
fessions Code Section 6146, as amended in 
1987, a lawyer could not contract or collect 
a contingency fee in a malpractice lawsuit 
that exceeded 40% of the first $50,000 
recovered; 33 1/3% of the next $50,000 
recovered; 25% of the next $500,000 
recovered and no more than 15% of any 
amount recovered over $600,000. Fees had 
to be calculated after deducting litigation 
expenses from the gross recovery.

The recent reforms of the MICRA stat-
utes reflected an understanding that many 
patients injured by malpractice found it 
difficult to retain lawyers under this unre-
alistic fee restriction.

As amended, the new maximum rates 
under a contingency fee contract in a 
medical malpractice action provide for 

25% if a settlement agreement and release 
of all claims is executed by the parties 
prior to civil complaint or demand for 
arbitration being filed and 33% (not 33 
1/3%) pursuant to a settlement, arbitra-
tion or judgment after a civil complaint 
or demand for arbitration is filed. If the 
matter is tried or arbitrated, the attorney 
representing the plaintiff or claimant may 
file a motion with the court or arbitrator 
for a contingency fee of more than 33% 
based on evidence establishing good cause 
for the higher contingency fee. As was the 
case before, the fees must be calculated 
after the deduction of litigation expenses 
from the judgment, award, or settlement.

I believe any retention agreement should 
track the language of the statute and, if you 
intend to seek a higher fee after the trial or 
arbitration of the claim, you should state 
the fee you will seek and any other criteria. 
For example, my current plan is to provide 
that if I try or arbitrate the case and advance 
$50,000 or more in the matter that I will 
petition the court or arbitrator for a 40% 
contingency fee. This allows the client to 
know exactly what the fee structure could 
be given any scenario, providing informed 
consent which will make the request more 
likely to be granted. I also suggest that you 
track the procedures currently utilized to 
seek the approval of a resolution of a claim 
with a minor or incompetent person and 
include a detailed declaration consistent 
with California Rules of Court, Rule 7.955, 
which would have to be done anyway if the 
claim involves a minor or an incompetent 
adult. While the new fee provision states 
the attorney may file a motion with the 
court or arbitrator, it does not require a 
motion be made to the arbitrator in an ar-
bitrated claim. While the arbitrator may be 
in a better position to evaluate your worth 
in the matter, I believe you could petition 
the court even if the claim was arbitrated. 

Periodic payment of damages

Currently, California Code of Civil Proce-
dure Section 667.7 allows any party to seek 
periodic payments of any future damages 
award which exceeds $50,000. Assembly 
Bill 35 revises this threshold to $250,000. 
With institutional defendants who assume 
responsibility for the negligence of doc-
tors, like the Southern and Northern Cali-
fornia Permanente Medical Groups or the 
UC Health system, it may be beneficial to 

name and keep the individual doctor as a 
defendant. They are less likely to want an 
unsatisfied judgment on their credit report 
until the plaintiff and their dependents die, 
terminating the periodic payments.

Expressions of sympathy, 
benevolence, or fault in health care

The parties negotiated the inclusion of 
a new provision as Health and Safety 
Code Section 10430 which makes any 
pre-claim statements of fault, sympathy, 
or benevolence inadmissible in any civil 
or administration action. An agreement 
was also reached that next year CAOC 
and the California Medical Association 
will explore further legislation on what 
the CMA calls “Just Culture” reforms and 
what CAOC refers to as “Candor Laws,” 
similar to recent laws enacted in Colorado, 
Iowa, Massachusetts and Oregon. Our 
goal will be to bring more transparency 
to medical errors and encourage institu-
tional changes to prevent medical errors 
from harming patients. A recent paper by 
the UCLA Center for Health Policy led 
by author Jack Needleman, Ph.D., FAAN 
dated May 9, 2022 titled The California 
Malpractice Cap on Noneconomic Losses: 
Unintended Consequences and Arguments 
for Reform found in their analysis of data 
that the longstanding cap on noneconomic 
damages in California was responsible for 
a 16% increase in reported “never events” 
which are defined as serious medical er-
rors that should never have happened. An 
adjusted cap, the authors contend, would 
reduce medical errors and save Medi-Cal 
$1.5 billion a year paying for the aftermath 
of these errors. 

Case selection and prosecution

The revisions to the MICRA statutes, 
including the creation of up to three caps, 
do nothing to change the substantive law 
and requirement that patients must prove 
a breach of the standard of care, causation 
and damages against each defendant sued. 
Medical malpractice claims are among 
the most difficult and expensive claims 
to pursue, being expert witness intensive. 
Closed claims analysis of medical mal-
practice claims consistently reveal that 
80-90 percent of malpractice cases tried
are won by doctors. Even cases where
there is an acknowledgement that the

A key provision 
negotiated under the new 
law is the availability of 
up to three caps per case 
per person.
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patient presented compelling evidence of 
negligent care, the doctor won 50 percent 
of those cases. Adding defendants to a 
claim simply to seek additional caps could 
be costly in the long run. You will have 
multiple experienced defense lawyers 
joining forces to defend the claim, will 
require additional experts to address each 
defendant’s responsibility, your discovery 
load will increase and summary judgment 
motions, which are filed in at least 50% 
of malpractice cases, and even more fre-
quently in Kaiser claims, will multiply in 
such a case. Your client could also be sub-
jected to multiple medical examinations 
being requested by each defendant. Suing 
multiple defendants could also obfuscate 
the culpability of the bad actor, giving 
that defendant assistance in deflecting 
blame. Suing additional defendants to add 
an additional cap or two could also leave 
your client responsible for one or more 
defense judgments for costs.

There are multiple expert witness ser-
vices with fees charged from reasonable 
to awfully expensive. Internet sources 
are available to understand medical pro-
cedures and the risks that are known and 
accepted. A subscription to UpToDate 
costs $586 per year and is an excellent 
source of medical information about any 
medical complication and whether or not 
it is a known and accepted risk. 

Just because a patient had a poor out-
come does not mean there is actionable 
malpractice. (See, e.g., CACI 505.) Lapa-
roscopic surgeries are a significant ad-
vancement from open surgical procedures, 
and allow for less blood loss, minimal 
scarring, and faster recovery times. Many 
patients complain of complications that 
may arise from the inadvertent damage to 
an organ or colon with these procedures 
or colon perforation during colonoscopies. 
While it is not necessarily malpractice to 
nick a colon or organ during surgery or 
perforate the colon during a colonoscopy, 
it is malpractice not to identify the injury 
and correct it before the patient suffers seri-
ous harm. If the complication was timely 
addressed and rectified, there probably is 
not a meritorious claim. Always consider 
what the patient’s condition is likely to 
be at the time of trial or arbitration. If 
they would have recovered from a known 
complication of whatever procedure they 
had, be cautious about proceeding with 
such a case. 

If you do not have the expertise to evalu-
ate a claim yourself, seek out a doctor or 
nurse who knows enough about the subject 
matter to give you an initial opinion on the 
merits of a claim or associate a malpractice 
lawyer for assistance. I have seen lawyers 
effectively use the listserves to vet cases 
and seek expert recommendations. Time 
and resources spent evaluating a case early 
could save you a lot of time and unrecover-
able costs down the road. 

Jury attitudes may be changing

A May 31, 2022, publication by The Doc-
tors Company, a medical malpractice 
insurance carrier, entitled Malpractice 
Litigation Strategies in a Pandemic World: 
Tackling Skeptical Jurors, Trial Delays, 
Social Inflation by Marco Spandrenta, 
Senior Vice President of Claims, makes 
several observations indicating that jury 
verdicts may be improving for plaintiffs 
in malpractice cases.

First, the author notes the demographic 
changes of jurors and the loss of the “Si-
lent Generation” of jurors born between 
1925 and 1945 who lived through difficult 
times of the depression and wars who 
tended to be less empathetic about a hor-
rific medical outcome and were averse to 
large awards. The paper noted that more 
than half of Americans are Millennials or 
even younger Gen Z, all under 41 years 
of age. Spandrenta notes that jurors have 
been desensitized to enormous amounts of 
money with Internet billionaires, $500 mil-
lion athlete salaries, $7 million dollars for 
a 30-second Super Bowl commercial and 
the increased costs of goods and services. 

The paper notes that the “halo effect” 
which predisposed jurors in the past to 
have a positive impression of doctors 
has worn off, in part due to the Covid-19 
pandemic. After the initial view of doc-
tors and nurses being front line heroes, 
Spandrenta claims the political division 
and rancor over science and medicine has 
led to a large segment of the population 
being distrustful of doctors. We saw this 
when CAOC focused-grouped Proposition 
46 in 2013 and 2014. I was surprised to 
see so many participants believe doctors no 
longer cared about providing quality care. 
In some groups we had all participants 
claim they knew someone who had a bad 
medical outcome, which they thought was 
malpractice. 

Finally, the paper notes that the costs of 
resolving malpractice claims have been 
increasing for decades, with The Doctors 
Company seeing a 61% rise in claim pay-
out over the last decade. 

Trial lawyers are also getting better at 
not starting the trial with a focus on the 
plaintiff but instead focusing on the bad 
choices the medical provider made by not 
following the rules applicable to diagnosis 
and treatment, leading to the harms and 
losses which must be paid. Lawyers are 
also improving the presentation of dam-
ages, leading to more wins and larger, just 
awards. So many lawyers are raising the 
waters for all of us that defense lawyer 
Robert F. Tyson, Jr. of Tyson Mendez 
authored a book about the phenomenon 
titled Nuclear Verdicts and is marketing his 
firm as the defender of corporate wallets 
to keep verdicts lower. 

The future of claims handling

In a May 13, 2022 publication by medical 
industry consultants Milliman, authored by 
Stephen J. Koca and Leah Windt, entitled 
How Will Assembly Bill 35 Affect MICRA 
and Non-Economic Damages, the authors 
note that when Texas enacted malpractice 
tort reform in 2003, there was a significant 
spike in claims made before the effective 
date and a precipitous drop in claims after 
the effective date. They expect the reverse 
to be true here, with a drop in claims in 
2022 and a sizable increase in filings next 
year. They note that litigation may take 
years to clarify some aspects of the legisla-
tion. In any event, they predict the increase 
in claims-handling expenses and payouts 
increasing as the caps increase.

The medical malpractice defense bar are 
much more seasoned litigation and trial 
lawyers than other personal injury defense 
lawyers and they have a deep vault of ex-
perts in any field, many of whom will say 
whatever it takes to defend negligent treat-
ment decisions. They are also in competi-
tion for defense work, and I expect them 
to vigorously defend malpractice cases to 
keep payouts down and get more business 
from an anticipated increase in filings. 

Nothing in AB 35 alters the reporting 
requirement of any settlement or judg-
ment exceeding $30,000, which must be 
reported by the medical provider to the 
State Medical Board. Early decisions on 
liability and exposure by the institution, 
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carrier and doctor often do not change. 
Doctors are usually reluctant to settle and 
report the claim, and often choose to take 
their chances on the odds of winning the 
suit. 

Complaints and CCP 364 letters if you 
send them should include as many accurate 
details as possible concerning the breaches 
of the standard of care, causation, and 
the unique damages in your case. Make 
the defense lawyer and claims adjuster 
accurately document their files with an ad-
equate evaluation and reserve on the claim.

Many physicians may find the typical $1 
million liability insurance inadequate for 
the new caps, especially initially before 
the industry adjusts to more appropriate 
policy limits given the increasing non-
economic damage exposure. Business 
and Professions Code Section 801.01(i) 
prohibits a carrier from settling a case 
without the consent of the doctor, and there 
is no excess exposure by the carrier for an 
excess verdict where the doctor refused to 
provide consent. So, in addition to working 
up the case vigorously, utilization of CCP 
998 Offers to Compromise early and often 
consistent with the good faith requirements 
set forth in the recent case of Licudine v. 
Cedars-Saini Medical Center (2019) 31 
Cal.App.5th 505 help defense counsel 
explain the doctor’s potential exposure 
which may exceed coverage with CCP 
998 factored in. Once the practitioner has 
provided unconditional consent, make 
sure you give the carrier enough time and 
information to unreasonably decline to pay 
policy limits, as now required under the 
recent case of Pinto v. Farmers Insurance 
Exchange (2021) 61 Cal.App.5th 676.

The FIPA initiative and the 
constitutionality of MICRA

As part of the negotiations on AB 35, the 
proponents of FIPA agreed to withdraw the 
initiative if a deal was reached on MICRA 
reform. This was possible because of leg-
islative changes to the initiative process 
after proposition 46 in 2014 to allow for 
legislative action and compromise on a 
ballot measure which the proponents could 
decide to agree with and withdraw an ini-
tiative. FIPA was formally withdrawn from 
the ballot days before Governor Newsom 
signed the bill on May 23. There was no 
agreement concerning legal challenges to 
MICRA in the courts.

Nick Rowley currently has a declaratory 
relief matter entitled Tracy Dominquez v. 
Superior Court, case number F082053 
pending in the Fifth District Court of Ap-
peal. In that matter the malpractice victim 
claims he is unable to retain a lawyer to 
represent him due to the damage cap and 
the costs of litigating malpractice cases. 
The trial court refused to consider a motion 
for summary judgment on the merits and 
stayed the matter so the Court of Appeal 
could rule on plaintiff’s claim that, among 
other things, MICRA denies him the right 
to petition the court for justice. The matter 
is fully briefed, and the parties are awaiting 
oral argument.

I had a malpractice action pending with 
a court order severing the affirmative 
defenses of MICRA to be tried to the 
court after a plaintiff’s verdict, challeng-
ing the constitutionality of MICRA. Just 
after the AB 35 negotiations concluded, 
the defendant doctor, who had refused 
consent for years and ignored two CCP 
998 offers within policy limits, suddenly 
reconsidered and consented to settlement. 
My client had no choice but to extend a 
policy limit demand to provide the car-
rier an opportunity to settle. The carrier 
tendered policy limits and the matter was 
dismissed.

The constitutional challenge was being 
assisted by the CAOC MICRA Challenge 
Project. The American Association for 
Justice agreed to help fund the legal fees 
of Robert Peck of the Center for Constitu-
tional Law in Washington D.C. and CAOC 
agreed to help fund some of the constitu-
tional expert expenses. Bob Peck has been 
remarkably successful in legal challenges 
across the country with claims that dam-
age caps violate the separation of powers 
doctrine and the 7th Amendment right to 
trial by jury, as incorporated through the 
14th Amendment. Recent activity by the 
Supreme Court of the United States can 
lead to only one conclusion: If the issue 
were presented to them, the court would 
uphold the 7th Amendment claim.

In 2019, the court decided Timbs v. Indi-
ana (2019) 139 S.Ct. 682 where the court 
struck down Indiana’s criminal forfeiture 
laws as violative of the 8th Amendment’s 
excessive fines provision as applicable to 
the States through the 14th Amendment. 
During oral argument, Justice Neil Gor-
such belittled the position of the Indiana 
Solicitor General who claimed the Bill of 

Rights were not fully incorporated to the 
States through the 14th Amendment with 
the rhetorical question “Most of the in-
corporation cases took place in the 1940s, 
and here we are in 2018 still litigating 
incorporation of the Bill of Rights. Really? 
Come on, General.”

A year later the court decided Ramos v. 
Louisiana (2020) 140 S.Ct. 1390, a case 
involving a defendant who was convicted 
of a serious crime by ten white jurors, 
with two black jurors voting for acquittal. 
Justice Gorsuch wrote for the majority 
that the 6th Amendment’s right to have a 
unanimous conviction was incorporated 
through the 14th Amendment, citing the 
long history of this right going back to 
the 1215 Magna Carta in England. In 
addressing Louisiana’s various claims 
as to why the court should defer to the 
Legislature’s determination of the issue, 
like the arguments successfully made to 
our Supreme Court in Fine v. Permanente 
Medical Group (1985) 38 Cal.3d 137 that 
the California Legislature was dealing with 
a “crisis” in malpractice insurance, Justice 
Gorsuch eloquently dismissed such argu-
ments by writing “All this [Louisiana’s 
claims it would be impractical now to 
change the law] overlooks the fact that, 
at the time of the 6th Amendment’s adop-
tion, the right to a trial by jury included 
a right to a unanimous verdict. When the 
American people chose to enshrine that 
right in the Constitution, they weren’t 
suggesting fruitful topics for future cost-
benefit analysis. They were seeking to 
ensure that their children’s children would 
enjoy the same hard-won liberty they 
enjoyed. As Judges, it is not our role to 
reassess whether the right to a unanimous 
jury is ‘important enough’ to retain. With 
humility, we must accept that this right 
may serve purposes evading our current 
notice. We are entrusted to preserve and 
protect that liberty, not balance it away 
aided by no more than social statistics.” 

On June 23, the Court decided New 
York State Rifle & Pistol Association, Inc., 
et al. v. Bruen, et al. (2022) __ U.S. __, 
striking down New York’s law prohibit-
ing law-abiding citizens from carrying a 
concealed handgun without establishing 
“proper cause.” In dismissing the Legisla-
ture’s “interest-balancing inquiry” that the 
2nd Amendment right to bear arms could 
be restricted for public good and safety, 
Justice Thomas held that “New York is 
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bound to respect the right to keep and bear 
arms because of the Fourteenth Amend-
ment, not the Second Amendment…. 
[W]e have made clear that individual rights 
enumerated in the Bill of Rights and made 
applicable against the states through the
Fourteenth Amendment have the same
scope as against the Federal Government.” 
Justice Thomas concluded his opinion by
noting “We know of no other constitutional 
right that an individual may exercise only
after demonstrating to government officers
some special need.”

This leaves only the 3rd Amendment’s 
prohibition on citizens being required to 
quarter troops, the 5th Amendment right 
to indictment by a grand jury and the 7th 
Amendment’s right to a jury trial as not 
having been specifically addressed by the 
Supreme Court on the issue of incorpora-
tion. The right to trial by jury pre-dates the 
Magna Carta by 50 years, dating back to 
a proclamation by King Henry II (1154-
1189). There can be no doubt that the 
current Supreme Court would find the 7th 
Amendment incorporated through the 14th 
Amendment.

There is longstanding Supreme Court 
precedent that the determination of the 
amount of damages is solely within the 
province of juries. (Kennon v. Gilmer 
(1889) U.S. 22, 29-30.) In Feltner v. Co-
lumbia Pictures Television, Inc. (1998) 
523 U. S. 340, a case argued by Chief 
Justice Roberts while in private practice, 
the defense argued that after a jury trial 
on liability there was “no right to a jury 
determination of damages.” In writing for 
the majority, Justice Thomas held that “if a 
party still demands, a jury must determine 
the actual amount of ... damages” and the 
7th Amendment “includes the right to have 
a jury determine the amount of damages.”

On June 24, the Court overturned Roe 
v. Wade in an opinion authored by Jus-
tice Samuel Alito in Dobbs v. Jackson
Women’s Health Organizations (2022)
___U.S. ___. In finding that abortion is not
a constitutionally protected right since it
is mentioned nowhere in the Constitution, 
Justice Alito noted that the only liberties
protected by the Constitution as applicable 
to the States through the 14th Amendment 
are the first eight Amendments in the Bill
of Rights. With this pronouncement by the 
Court, there can be no doubt that the Court 
would strike down California’s Legislative 
restriction on the Seventh Amendment

right to a jury determination’s of damages 
in medical malpractice claims.

If you have a personal injury medical 
malpractice action with substantial non-
economic damages and an institutional de-
fendant that could pay for the harms caused 
and are interested in assistance from the 
CAOC MICRA Challenge Project, contact 
Saveena Takhar at CAOC (stakhar@caoc.
org) or call me to discuss your matter.

Conclusion

While the CAOC leadership certainly 
wanted more in AB 35, legislative and 
proposition realities as well as the varied 
interests represented by CAPP required 
compromise to finally, after 47 years, give 
malpractice victims a substantial and last-
ing improvement to the 1975 passage of 
MICRA.  g
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