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ATTORNEY’S INTRODUCTION 

I am Tony Brock, a personal injury and workers’ 
compensation lawyer in Lincoln, Nebraska. In 2014, I 
completed my twentieth year of 
representing injured people before 
judges and juries. Over that time, I 
have personally tried hundreds of 
workers’ compensation and personal 
injury cases, and helped injured 
persons obtain justice and the compensation they deserve. 
I do not and I will not represent insurance companies or 
self-insured corporations.

My practice is defined by my dedication to justice, hard 
work, and kindness for those who have suffered injuries
while on the job or due to the fault of someone else.

My staff and I have genuine compassion for our clients’ loss 
of financial security, the severity of their pain and mental 
stress, and the difficulty of managing mounting medical 
bills. Above all, we believe injury victims should be treated 
with dignity and respect.
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Although I have represented folks from all walks 

of life, representing truckers has been the 

cornerstone of my professional career.  

I have been involved in trucking in one way or another 
since I was a kid, growing up on a farm in South Dakota. I 
have owned trucks, driven trucks, and repaired trucks. I 
had my commercial driver license (CDL) before it became
mandatory under federal law. In the U.S. Marine Corps, I 
was a motor transport officer and a legal officer. I’ve driven 
more than 500,000 miles, and I know firsthand the 
hazards truckers encounter every day on the highways and 
at dangerous loading docks. This unique background has 
served me well in representing truckers injured on the job, 
as well as people injured in truck crashes.

Long ago, as part of my law school application, I wrote an 
essay about why I wanted to become a lawyer. I wrote that 
I wanted to represent truckers because I had been a 
trucker, and I saw no segment of our population that was 
so inadequately served by the legal profession. It seemed 
to me that everybody—shippers, receivers, the U.S. 
Department of Transportation (DOT), and employers—
was taking advantage of truckers. Truckers were simply 
defenseless against all these forces. 

3 

A trucker who is injured in the course of their work often 
gets a rude surprise. The company they have served so 
faithfully suddenly treats them like they are diseased. Not 
long before, they were regarded as a trusted, valued 
employee. After being injured on the job and filing a
workers’ compensation claim, they are seen as a liar or 
malingerer by their employer and the insurance adjuster.  

Often, the adjuster will interfere with medical care, delay 
payments, and try to make the trucker do a light-duty job in 
which they have little or no experience, just so the insurance 
company will not have to pay indemnity benefits. The 
adjuster will use any number of tricks designed to starve and 
frustrate the injured trucker, so they will stop pursuing the 
workers’ compensation claim and either prematurely go back 
to driving or quit their job all together.

Adjusters and lawyers for the insurance companies seem 
to love the fight, and they wear down ordinary folks 
unaccustomed to such protracted personal attacks. The 
world of workers’ compensation litigation is dark and 
foreboding. Heartless insurance companies and their 
callous lawyers and adjusters hope those claiming workers’ 
compensation benefits simply give up and go away.
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Truckers do not need to face this dark 

world of workers’ compensation litigation 

alone.

I have a proven record of successfully representing injured 
truckers from all over the country in the Nebraska 
Workers’ Compensation Court. If you or someone you 
know has been injured on the job, I welcome the 
opportunity to discuss the situation with you. Give me a 
call at 800-420-3303.

Attorney Tony J. Brock 
5 

Brock Law Offices, P.C., L.L.O.
5625 O Street, Suite 109

Lincoln, Nebraska  68510
Phone 402-467-3303 or 800-420-3303

www.brocklawoffices.com

Admitted to practice in Nebraska and South Dakota

Education
B.S., South Dakota State University, 1983

Naval Justice Legal Officers School, With Honors, 1985
University of Nebraska College of Law, With Distinction, 1994

Professional Memberships
Nebraska State Bar Association

(Chair of Workers’ Compensation Section, 2011-2012)
South Dakota State Bar Association

American Bar Association
Nebraska Association of Trial Attorneys

The National Trial Lawyers
American Association for Justice

Workers’ Injury Law & Advocacy Group
Owner Operator Independent Drivers Association

Association of Plaintiff Interstate Trucking Lawyers of America
American Legion

ABATE
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DO YOU HAVE A NEBRASKA 
WORKERS’ COMPENSATION CLAIM? 

A trucker who is engaged in an activity connected with the 
job of trucking is covered by the workers' compensation 
laws if that trucker is an employee of a trucking carrier or 
an employee of an owner-operator who is paying for 
workers' compensation insurance coverage.

Jurisdiction

There are several different scenarios in which your claim 
may be covered under the Nebraska Workers’ 
Compensation Act.

If your employer’s principal place of business is in 
Nebraska, your claim may be 
covered under Nebraska law. For 
instance, Nebraska is the 
principal place of business for 
both Crete Carrier Corporation and Werner Enterprises. If 
you drive for one of these companies, no matter where you 
were injured, Nebraska’s workers’ compensation statutes 
likely apply.

7 

If you are hurt in an accident that occurs in Nebraska, you 
are likely covered by Nebraska’s workers’ compensation 
statutes, no matter where you were hired.

Your claim may be covered under the Nebraska Workers’ 
Compensation Act if you were hired in Nebraska, and your 
injury occurred in a different state. For truckers, this 
means that while you may have answered an 
advertisement or been interviewed over the phone while 
you were in a different state, if you went through 
orientation in Nebraska, completed the application for hire
in Nebraska, and were offered employment based on that 
application, then the contract of hire occurred in Nebraska.

It is possible that another state’s statutes also apply to your 
injury. When more than one state’s statutes apply, a 
competent lawyer must analyze all facts and statutes to 
determine which state’s benefits are best for the injured 
trucker. Careful analysis is needed to determine where the 
claim can be, and should be, brought.
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Owner-Operators 

In many cases, we represent injured owner-operators who 
have entered into a lease agreement with a trucking 
company. These companies usually regard the owner-
operators as independent contractors and require them to 
have workers’ compensation insurance. Since the owner-
operators usually do not go out and get their own 
insurance, the company to whom they have leased provides 
it and takes the premiums out of the owner-operator’s 
settlements. 

Owner-operators have tough cases with respect to benefits 
because they depreciate the value of their truck, thereby 
reducing the amount they owe in income taxes. This hurts 
them in the benefit calculation when they are injured on 
the job. Also, the company has more leverage over owner-
operators because truck payments are hard to make when 
they are not trucking. Without a lawyer, these guys and gals 
usually lose their trucks and suffer enormous financial 
hardship.

9 

Subcontractors

In Nebraska, general contractors are liable for workers’ 
compensation benefits if a subcontractor fails to have 
workers’ compensation coverage.

Consider the following scenario: You are a company driver 
operating a semi-tractor leased to, let’s say, Werner 
Enterprises. While driving the leased truck, you crash and 
are injured. When it is time for the medical bills to be paid 
and for you to receive indemnity checks, you find out the 
person who owns the truck that is leased to Werner does 
not have workers’ compensation insurance coverage. In 
this example, under Nebraska law, Werner Enterprises is 
considered the statutory employer and, therefore, is liable 
for the benefits you are owed.

Accident or Occupational Illness

Under Nebraska law, to get workers’ compensation 
benefits, you must suffer an occupational illness or be 
injured in an accident that arises out of your employment, 
and that accident must occur in the course and scope of 
your employment. 
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An accident occurs when something happens suddenly and 
without warning, resulting in an injury. For example, you 
may be hit by a forklift and suffer a broken leg.

If the injury can be seen, such as blood or broken bones, 
the case should be brought within the scope of the workers’ 
compensation statutes fairly easily. However, most cases 
are not that simple. Without an MRI, a herniated disk is 
not visible, but the pain can be excruciating. A brain injury 
cannot be seen without an MRI or even more sophisticated 
testing, such as DTI, or a neuropsychological examination. 
In these tough cases, the doctor’s written opinions rule. In 
other words, you must have a doctor’s opinion in writing 
that your diagnosis is X, and X was caused by your work 
activity. 

Harder cases involve repetitive or cumulative trauma, such 
as back pain caused by unloading thousands of pounds of 
freight after driving thousands of miles to get to the 
delivery location. The analysis of repetitive/
cumulative trauma cases depends on so many factors that it 
is not feasible to discuss them here. However, you should be 
aware the date of injury in such cases is the date 
employment is interrupted to enable you to seek medical 
attention for that injury. Also, the injury must occur over a 

11

reasonably limited period of time. This means workers’ 
compensation does not cover conditions that occur because 
a worker simply “wears out."

An occupational illness or disease is a condition that is 
peculiar to the work. Mesothelioma and asbestosis caused 
by working around asbestos are examples of occupational 
diseases.

Injury Arising Out of Employment and in the 

Course and Scope of Employment

To qualify for workers’ compensation benefits, you must 
suffer an occupational illness or be injured in an accident 
that arises out of your employment, and that accident must 
occur in the course and scope of your employment. 

Your injuries arise out of employment if your employment 
required you to be at the place where the injury occurred 
at the time it occurred. This is known as the positional risk 
doctrine.

Much litigation occurs over the question whether an injury, 
illness, or death occurred in the course and scope of one’s 
employment. In every case, the answer is dependent upon 
all of the facts.



10

An accident occurs when something happens suddenly and 
without warning, resulting in an injury. For example, you 
may be hit by a forklift and suffer a broken leg.

If the injury can be seen, such as blood or broken bones, 
the case should be brought within the scope of the workers’ 
compensation statutes fairly easily. However, most cases 
are not that simple. Without an MRI, a herniated disk is 
not visible, but the pain can be excruciating. A brain injury 
cannot be seen without an MRI or even more sophisticated 
testing, such as DTI, or a neuropsychological examination. 
In these tough cases, the doctor’s written opinions rule. In 
other words, you must have a doctor’s opinion in writing 
that your diagnosis is X, and X was caused by your work 
activity. 

Harder cases involve repetitive or cumulative trauma, such 
as back pain caused by unloading thousands of pounds of 
freight after driving thousands of miles to get to the 
delivery location. The analysis of repetitive/
cumulative trauma cases depends on so many factors that it 
is not feasible to discuss them here. However, you should be 
aware the date of injury in such cases is the date 
employment is interrupted to enable you to seek medical 
attention for that injury. Also, the injury must occur over a 

11

reasonably limited period of time. This means workers’ 
compensation does not cover conditions that occur because 
a worker simply “wears out."

An occupational illness or disease is a condition that is 
peculiar to the work. Mesothelioma and asbestosis caused 
by working around asbestos are examples of occupational 
diseases.

Injury Arising Out of Employment and in the 

Course and Scope of Employment

To qualify for workers’ compensation benefits, you must 
suffer an occupational illness or be injured in an accident 
that arises out of your employment, and that accident must 
occur in the course and scope of your employment. 

Your injuries arise out of employment if your employment 
required you to be at the place where the injury occurred 
at the time it occurred. This is known as the positional risk 
doctrine.

Much litigation occurs over the question whether an injury, 
illness, or death occurred in the course and scope of one’s 
employment. In every case, the answer is dependent upon 
all of the facts.



12

We recently received a call from a lady whose husband was 
trucking for a Nebraska company. The trucker was set to 
deliver his load in California. He parked his truck at a truck 
stop in California and went off duty. To get some exercise, 
he took his bicycle off the back of his truck, went for a ride, 
and was killed when he was hit by an uninsured pickup 
truck. This is a tragic set of circumstances, but because he 
was off duty and going on a personal, recreational bicycle 
ride, the driver’s death did not occur in the course and 
scope of his employment. 

On the other hand, if you park your truck at a truck stop 
and break your ankle when you step into a pothole on your 
way into the restaurant, you are likely entitled to workers’ 
compensation benefits.

Common Causes of Injury to Truckers

The most common cause of injury to truckers is tripping or 
slipping, and falling as a result. Truckers fall when they slip 
on the steps of their trucks. They fall when they slip on fuel 
and oil at fuel islands. They fall when they trip on uneven 
pavement or ground at drop yards, or on ice that is left on 
loading docks. Regardless of the cause of the fall, the driver 
is covered if the fall happened while on the job.  

13

Frequently, truckers are injured pulling fifth-wheel pins or 
pulling tandem pins on their trailers.

Of course, rollover crashes and collisions with other motor 
vehicles are also common causes of injuries to truckers. 
Even if the crash was your fault, your injuries are covered 
by workers’ compensation unless you were willfully 
negligent or in violation of safety rules (see page 22).

Loading and unloading trailers creates situations in which 
truckers are likely to be injured. For instance, I represented 
a trucker who was crushed against his flatbed trailer by a 
negligent forklift operator who was unloading the trailer. 
Far more common is the danger presented by opening the 
trailer doors and being hit by unsecured, falling freight. 
Many truckers are injured this way every year. 

I’ve represented truckers who were injured while sleeping 
in the sleeper berths of their trucks. They were either the 
victims of wrecks occurring when a co-driver was at the 
wheel, or they were solo drivers who were injured when 
another truck crashed into their parked rig.
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on the steps of their trucks. They fall when they slip on fuel 
and oil at fuel islands. They fall when they trip on uneven 
pavement or ground at drop yards, or on ice that is left on 
loading docks. Regardless of the cause of the fall, the driver 
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Frequently, truckers are injured pulling fifth-wheel pins or 
pulling tandem pins on their trailers.

Of course, rollover crashes and collisions with other motor 
vehicles are also common causes of injuries to truckers. 
Even if the crash was your fault, your injuries are covered 
by workers’ compensation unless you were willfully 
negligent or in violation of safety rules (see page 22).

Loading and unloading trailers creates situations in which 
truckers are likely to be injured. For instance, I represented 
a trucker who was crushed against his flatbed trailer by a 
negligent forklift operator who was unloading the trailer. 
Far more common is the danger presented by opening the 
trailer doors and being hit by unsecured, falling freight. 
Many truckers are injured this way every year. 

I’ve represented truckers who were injured while sleeping 
in the sleeper berths of their trucks. They were either the 
victims of wrecks occurring when a co-driver was at the 
wheel, or they were solo drivers who were injured when 
another truck crashed into their parked rig.



14

Psychological Injuries

In Nebraska, psychological injuries are compensable only 
when they result from physical trauma (unless the injured 
worker is a first responder). So you cannot get workers’ 
compensation benefits for depression, for example, unless 
the depression results from some physical trauma 
experienced in a compensable accident.  

Preexisting Conditions

Even if you had a preexisting condition, the company must 
still pay benefits if that preexisting condition was 
exacerbated or made worse by a work accident. If you had 
a preexisting  condition that was not producing any 
symptoms or resulting in any limitation of your work 
before the work accident, then the fact that the work 
accident caused that preexisting  condition to be 
symptomatic is usually enough to entitle you to benefits. 

A Word About Heart Attacks

If you have a heart attack while driving down the road, you 
(or your family, if you die) will probably not be 
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compensated. These are the toughest of the tough cases to 
win in the Nebraska Workers’ Compensation Court. 

Two tests must be met for a claim involving a heart attack 
to be successful. First, it must be proved that the work 
produced stress or exertion far in excess of the stress or 
exertion experienced by ordinary people living ordinary, 
non-work lives. Second, it must be proved through expert 
testimony that the employment materially and 
substantially contributed to the heart attack. 

The lifestyle of a truck driver is not conducive to regular 
exercise and a healthy diet. Many truckers are obese and in 
poor physical condition. Irregular sleep, the use of caffeine, 
and stress are other factors leading to heart disease and 
cardiovascular problems in truckers.

The Nebraska Workers’ Compensation Court has held that 
merely being stressed out or angry, and suffering a heart 
attack while driving is not enough for you to be covered by 
workers’ compensation insurance. There may be other 
factors, though, that bring you within the scope of the 
Nebraska Workers’ Compensation Act’s coverage if you 
suffered a heart attack while on the job. 
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It is critical to speak with a competent workers’
compensation lawyer immediately in cases involving a 
heart attack. These are tough cases, and the news from the 
lawyer will often not be good. However, it costs nothing for 
that initial consultation, and your family deserves at least 
the opportunity to explore whether coverage is available.  

Willful Negligence and Violations of Safety Rules

If you were intoxicated or using drugs at the time of the 
accident, workers’ compensation coverage will almost 
certainly not apply. Also, if your employer can show a 
safety rule existed to protect you, you knew the rule and the 
consequences of violating it, and the company rigorously 
enforced the rule—and you cannot show any reasonable 
excuse for violating the rule—you may not be afforded 
workers’ compensation coverage. For example, if you 
violate the hours of service rules, fall asleep at the wheel, 
and crash your truck, you may find yourself without 
workers’ compensation coverage for the injuries resulting 
from that crash.
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Notice of Injury 

Nebraska law requires you to give notice of the injury to 
your employer as soon as is practicable after an accident. 
Although the law states this notice shall be in writing, 
written notice is not necessary when the employer has 
actual notice of or knowledge of the injury. Notice of injury 
given to a dispatcher or safety department personnel over 
the telephone or Qualcomm is usually sufficient. If you do 
give notice in this manner, it is important to note whom 
you contacted, when you contacted them, and what you 
told them.

The law requires that the employer must receive notice of 
the injury, not merely notice of the accident.

Statute of Limitations

Generally, you have two years from the date of injury to file 
a petition with the Nebraska Workers’ Compensation 
Court. If the employer or its insurer has made any 
payments, then you have two years from the date of the last 
payment in which to file a suit.
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Giving Your Statement

Once you have been injured on the job, a workers’ 
compensation adjuster may contact you and take a 
recorded statement. Remember this rule: Anything you say 
can and will be used against you. It is not time to 
exaggerate or tell stories. It is time to tell the truth, the 
whole truth, and nothing but the truth … and then be quiet.
Explain how the injury happened. You have the burden of 
proving your injury arose out of the course and scope of 
your employment. If you don’t know how the injury 
happened, you probably do not have a viable claim. 

All information you give the adjuster will be used to create 
an excuse for either denying the claim or paying fewer 
benefits. It is important to be honest; however, it is also 
important to understand you are due workers’ 
compensation benefits if you were injured on the job, even 
if your own negligence partly or wholly caused your injury. 
Unless you were intoxicated, under the influence of drugs, 
or knowingly violated a well-known safety rule, your on-
the-job injury is covered under the workers’ compensation 
statutes. 

Just because the adjuster says “no” does not necessarily 
mean that’s the final answer. 
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MEDICAL TREATMENT 
FOR YOUR WORK INJURY 

Choice of Doctor

If you are injured at work, you have the option of being 
treated by your family doctor, if you have one. A family 
doctor is a physician who has 
treated either you or a member of 
your immediate family (your 
spouse, children, parents, 
stepchildren, or stepparent). If 
you do not have a family doctor, under Nebraska law, you 
are at the mercy of the doctor chosen by the insurance 
company or your employer. If you disagree with the 
employer’s choice, you can pay to be treated by a doctor of 
your own choice, but the employer and its insurance 
carrier may not have to pay that doctor. In any case, if your 
injury requires surgery, you have the absolute right to 
choose your surgeon.  

Big companies have their pet doctors. I actually had one 
insurance adjuster call one of these doctors “Dr. No Pain 
McCain.” These doctors earn a lot of money from big 
companies by delivering a product these companies want—
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an early release to work, minimal medical care, and a low 
impairment rating for the injured employee. These doctors 
are not concerned about your health, only the gravy train 
the insurance company provides. They will happily 
prostitute themselves to the company at your expense. This 
is not to say every doctor selected by an insurance company 
is in the company’s pocket; however, be aware that it 
happens every day in Nebraska and throughout the United 
States.

It helps to have an experienced workers’ compensation 
lawyer navigate this area with you. An experienced lawyer 
can obtain a doctor’s opinion to present to the judge with a
request to change the doctor in charge of your care or make 
further orders concerning the care you need. You should 
not waive your right to choose a physician until you have 
consulted with an experienced workers’ compensation 
lawyer.

It’s All About the Medical Records

The general rule accepted by adjusters, defense lawyers, 
and judges is: “If it isn’t in the medical records, it didn’t
happen.” A doctor might tell you that you would benefit 
from surgery, but if the doctor does not state this in his 
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notes about your office visit, you can bet the adjuster is not 
going to take your word for it and authorize payment for 
surgery. Medical records are heavily relied upon 
throughout your workers’ compensation claim, and the 
information they contain will guide the direction of your 
claim.

The adjuster will scrutinize your medical records while you 
are being treated for your injury, and a judge will review 
them if you take your claim to court. At trial, information 
in your medical records carries more weight than most live 
testimony. Therefore, it is critical that the information 
contained in your medical records is complete and 
accurate.  

You can help your claim if you make the effort to ensure 
the accuracy of your medical records. Do not be afraid to 
ask your doctor for a copy of your medical file. Under the 
federal law known as the Health Insurance Portability and 
Accountability Act (HIPAA), you are entitled to those 
records. Get your medical records, review them, and if you 
find errors or omissions, discuss them with your doctor—
the sooner the better.



20

an early release to work, minimal medical care, and a low 
impairment rating for the injured employee. These doctors 
are not concerned about your health, only the gravy train 
the insurance company provides. They will happily 
prostitute themselves to the company at your expense. This 
is not to say every doctor selected by an insurance company 
is in the company’s pocket; however, be aware that it 
happens every day in Nebraska and throughout the United 
States.

It helps to have an experienced workers’ compensation 
lawyer navigate this area with you. An experienced lawyer 
can obtain a doctor’s opinion to present to the judge with a
request to change the doctor in charge of your care or make 
further orders concerning the care you need. You should 
not waive your right to choose a physician until you have 
consulted with an experienced workers’ compensation 
lawyer.

It’s All About the Medical Records

The general rule accepted by adjusters, defense lawyers, 
and judges is: “If it isn’t in the medical records, it didn’t
happen.” A doctor might tell you that you would benefit 
from surgery, but if the doctor does not state this in his 

21

notes about your office visit, you can bet the adjuster is not 
going to take your word for it and authorize payment for 
surgery. Medical records are heavily relied upon 
throughout your workers’ compensation claim, and the 
information they contain will guide the direction of your 
claim.

The adjuster will scrutinize your medical records while you 
are being treated for your injury, and a judge will review 
them if you take your claim to court. At trial, information 
in your medical records carries more weight than most live 
testimony. Therefore, it is critical that the information 
contained in your medical records is complete and 
accurate.  

You can help your claim if you make the effort to ensure 
the accuracy of your medical records. Do not be afraid to 
ask your doctor for a copy of your medical file. Under the 
federal law known as the Health Insurance Portability and 
Accountability Act (HIPAA), you are entitled to those 
records. Get your medical records, review them, and if you 
find errors or omissions, discuss them with your doctor—
the sooner the better.



22

Dealing with Your Doctors

Be clear and consistent. It is extremely important to clearly 
and consistently explain to each physician you see how you 
were hurt at work. Adjusters will be looking at the medical 
records for any justification for denying your claim. A 
judge’s opinion of your credibility will depend largely on 
what the records show. If your story changes from doctor 
to doctor, there will be problems, so be clear and consistent 
when discussing your medical history and your work 
accident.

Be compliant. Follow all of your doctor’s orders and 
recommendations or have a darned good reason for non-
compliance. Keep all medical appointments. If you miss a 
medical appointment without immediately notifying the 
medical provider to reschedule, you can hurt your case. It 
is critical to follow all medical providers’ 
recommendations. If there is a problem, speak to your 
lawyer immediately, or see your doctor and explain why 
you are unable to comply with the recommended 
treatment.

Be open and honest. It is amazing how often drivers tell me 
they are afraid to talk openly and candidly with their 
doctors. It is also amazing how often I hear about doctors 
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who don’t listen to drivers’ complaints. It is important to 
communicate honestly with your doctor. Answer the 
doctor’s questions. Don’t exaggerate (or understate) your 
symptoms. Be polite to your doctor and their staff. Above 
all, tell the truth.

And then, be quiet. It is not unusual for an offhand remark 
by a patient to be misinterpreted or taken out of context by 
a doctor or nurse. For example, I had a client with a back 
injury who casually mentioned to his doctor that he had 
watched a game of beach volleyball at a family outing over 
the weekend. When I saw the medical records of this doctor
visit, there it was in black and white: “patient played 
volleyball on Sunday.” This notation was not true, and if it 
had not been corrected, it would have been very 
detrimental to my client’s case.  

Take responsibility for yourself. Many times, when a
spouse or significant other gets involved, problems arise 
because of miscommunications and misunderstandings. 
Be an adult, and be responsible for yourself. Your workers’ 
compensation case and your interaction with your doctors 
will go much more smoothly. 

I always tell injured people that a good job is a whole lot 
better than a good workers’ compensation case. Truckers 
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who tell their doctors they don’t want to work hurt their 
own credibility with adjusters and workers’ compensation 
judges. It is far better to try to work and fail than to not try 
at all. 

The Nurse Case Manager (NCM)

The workers’ compensation carrier may hire a nurse case 
manager (NCM) for your claim. The insurance company 
will tell you the NCM’s purpose is to coordinate your 
medical care and facilitate your recovery from the work 
injury. However, it is extremely important to remember 
that the NCM is hired by and works for the insurance 
company. Ultimately, the NCM’s purpose is to cut the 
insurance company’s costs, often by cutting off your 
workers’ compensation benefits.  

An aggressive NCM will push for your return to work 
before you are ready. They will argue with the treating 
doctor to loosen your restrictions or reduce your 
percentage of disability. They will pretend to befriend you 
and then report everything you say to the insurance 
company, which will use your words against you.

25

You do not have to have any direct contact with the NCM if 
you don’t want to. The NCM has no legal right to be in the 
examining room with you and your doctor. You have a right 
to be present when the NCM visits with the doctor after 
your examination, and you should insist upon it. The NCM 
does not have the right to decide which doctors you can be 
referred to. The NCM cannot schedule your doctor’s 
appointments for times that are inconvenient for you, but
may try to mislead you to think otherwise. With very few 
exceptions, the nurse case manager is no angel of mercy, 
so be very careful.

Dealing with Pain

If you have back pain, it is going to hurt to sit in the driver’s 
seat for eight to eleven hours a day. That is absolutely 
understandable. It is difficult to move around while 
driving, and it is hard to maintain a pickup or delivery 
schedule if you have to stop every fifty minutes or so to 
stretch and exercise. Simply relying on pain pills is almost 
never satisfactory.

Too many people believe pain relief only comes from a pill 
or patch. Many people dismiss other pain-control remedies 
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as inadequate, especially if those remedies require them to 
put forth some sort of effort. 

As I stated earlier, it is very important for you to do what 
your doctor instructs you to do. If your doctor prescribes 
pain pills, then you should get the pain pills. However, you 
should ask your doctor about alternatives to narcotic pain 
medicine that might be helpful in your case. You should 
also discuss with your doctor the adverse effects of the 
long-term use of narcotics, including addiction. Never fail 
to use common sense and your own intelligence in deciding 
what is best for you.

Movement can be a very effective pain remedy. A lot of 
people who are hurt don’t want to do anything physical. Yet 
exercise and movement are very beneficial and absolutely 
necessary to healing. The judges of the Nebraska Workers’ 
Compensation Court tend to look favorably on injured 
workers who try exercise to reduce pain and restore their 
health. They tend to frown on people who will not at least 
try an alternative to prescription painkillers. And you can 
just imagine how they look upon an injured worker whose 
medical records document incident after incident of drug-
seeking behavior.

27

How you deal with pain caused by your injury can affect 
your workers’ compensation case. Whether that effect is 
negative or positive is up to you.

Use Caution with Narcotics

Because of the addictive nature of narcotics and the risk of 
their abuse (including sale on the black market), doctors 
and judges are very wary of abnormal facts concerning the 
use of pain medicine. Abuse of prescription pain medicine 
creates a huge opportunity for the adjuster, the defense 
lawyer, and the judge to criticize you. If you must take 
prescription medicine to control your pain, take steps to
demonstrate a cautious, sensible approach to the use of 
these dangerous pharmaceuticals.

Every time you see a doctor, make sure you tell the doctor 
about all medications you are taking and, just as 
importantly, who is prescribing them. 

Get your prescriptions from one doctor only. Getting the
same prescription for pain pills from two different doctors 
is bad for you and your workers’ compensation case. 
Anyway, the judge will not require the workers’ 
compensation carrier to pay for two identical prescriptions 
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if there is proof the client is getting the same prescription 
from more than one provider.

Just as only one doctor should write your prescriptions, 
only one pharmacy should fill them. The involvement of 
multiple pharmacies in your workers’ compensation claim 
may give the appearance of impropriety, so try to use the 
same pharmacy for all your prescriptions.

Follow the doctor’s orders regarding how much of the drug 
to take and how often to take it. If the dosage prescribed is 
not controlling your pain, you need to discuss this problem 
honestly with the prescribing physician. Never take more 
than the prescribed amount of any drug.

Work Status

Every time you see a doctor about your work injury, obtain 
a work status note and a clearly written prescription 
explaining what drugs or devices, if any, are prescribed. If 
you have never seen the doctor before, be sure to tell the 
doctor when, where, and how you were injured. Remember 
to be consistent with what you told any doctor you have 
seen previously.
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In our firm, we give clients a form to take to every doctor’s 
appointment. The doctor completes this form and faxes it
directly to our office, in addition to giving a copy to the 
injured trucker. The information on this form is important 
to establish the injured trucker’s right to receive indemnity 
payments (wage loss checks) or to work only with specific 
restrictions. The form also documents the critical 
causation information which is so important in every 
workers’ compensation case.

Maximum Medical Improvement (MMI)

At some point during treatment for a work injury, the 
treating doctor will determine you have reached maximum
medical improvement (MMI). This does not mean you 
have recovered 100 percent and are as good as new. It 
means your condition is not likely to change significantly 
in the future as a result of medical treatment, therapy, or 
surgery. 

The date you reach MMI is an important date in the life of 
your workers’ compensation claim. The disability that 
affected you before the date of MMI was considered 
temporary. Once MMI is reached, any remaining disability 
from your work injury is considered permanent.  
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When you have reached MMI, a permanent impairment 
rating and permanent work restrictions (if any) can be 
assigned, and the case can be prepared for settlement or 
trial.

31

COMPENSATION FOR YOUR 
WORK INJURY 

If you are injured at work, Nebraska law entitles you to the
following: compensation f0r medical expenses, indemnity
(wage loss) benefits, and
vocational rehabilitation
benefits. Unless the Nebraska 
Workers’ Compensation Court
determines there is a 
reasonable basis upon which to contest your 
entitlement to benefits, payments to you are due within
thirty days.

Medical Expenses

Your employer or its insurer is liable for all reasonable and 
necessary medical expenses related to your work injury.
This includes reimbursement for your mileage to and from 
medical appointments. 

Indemnity Benefits

Indemnity (wage loss) benefits begin on the eighth 
calendar day of disability due to the work injury, essentially 
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creating a “waiting week” before you are entitled to these 
benefits. If you remain off work for six weeks or more, you 
are entitled to compensation for the first week of disability. 
These benefits are paid at the same frequency as wages 
were paid at the time of injury. In other words, if you were 
receiving weekly paychecks, indemnity payments are also 
paid weekly. These benefits are not taxable.

Temporary total disability (TTD) benefits are owed for as 
long as a physician indicates you are unable to work as a 
result of the work injury, until the doctor determines you 
have reached maximum medical improvement. These 
benefits are equal to two-thirds of your average weekly 
wage, subject to a maximum and minimum per week, as 
determined by the Nebraska Workers’ Compensation 
Court.

Temporary partial disability (TPD) benefits are paid when 
you are released to return to light-duty work, which pays 
less than the driving job you were doing when you were 
injured. These benefits are equal to two-thirds of the 
difference between your average weekly wage at the time 
of injury and your wages for light duty work. They are 
subject to a maximum per week and are limited to no more 
than 300 weeks.
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If your doctor releases you to light-duty status, but your 
employer cannot provide a light-duty job you can do, then 
the employer must pay you temporary total disability 
benefits.

Light-duty assignments can be problematic for truckers; in
fact, much litigation occurs over this light-duty issue. For 
example, say you live in Kansas and work for a Nebraska 
company with a terminal in Indianapolis. If the company 
offers light-duty work in Indianapolis, do you have to go to 
Indianapolis, stay in a motel, and perform light-duty work 
there? 

This is an unsettled area of the law, and the answer is not 
clear. The problem is, when you are doing light-duty work 
away from home, your doctor, physical therapist, and 
family support system are all unavailable to you. By 
sending you to Indianapolis or any other place where your 
employer has a terminal, the company is better able to 
control and limit the medical care you receive. 

In this situation, you absolutely should consult an 
experienced workers’ compensation lawyer to determine 
whether the company can actually force you to stay in a 
motel, away from home for weeks on end, just so the 
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company does not have to pay temporary total disability 
benefits, or whether you should pursue a judicial finding.

Once you reach a plateau in your medical condition, if you 
have permanent impairment, you will be entitled to money 
benefits for that permanent disability. If you suffered an 
injury to the body as a whole (head, neck, back, or pelvis), 
you will be entitled to compensation for your loss of 
earning power. 

If you have suffered permanent injuries to the body as a 
whole, without a lawyer, you will almost certainly be 
cheated out of benefits. This is because the adjuster and 
their lawyers know they can likely talk you into taking a 
small amount of money. They hope you don’t know you are 
entitled to benefits for diminished earning power caused 
by the work injury. If you do know about these benefits, 
they hope they can trick you into agreeing to have one of 
their pet vocational rehabilitation counselors do the loss-
of-earning-capacity study, the results of which are almost 
always lower than if an honest study is done by an honest 
counselor. 
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In my opinion, based on more than twenty years of 

experience, when you suffer an injury to the body 

as a whole that results in permanent impairment, 

you absolutely need a competent lawyer on your 

side.

If you suffer an injury to a scheduled member (for example, 
a leg, arm, or hand), the Nebraska statutes provide a 
formula that will be used to calculate your entitlement to 
permanent partial disability (PPD) benefits. However, if
you settle your case, this formula should not be used in a 
vacuum. Usually, the case is worth more than the bare 
statutory formula suggests. 

If your work injury results in a total inability to return to 
employment, you may be entitled to permanent total 
disability (PTD) benefits. To be considered for PTD 
benefits, you must have suffered an injury to the body as a 
whole, or injuries to more than one scheduled member 
(two arms or an arm and a leg, for example), and have a 
loss of earning power of at least 35 percent. 

Here again, if you believe you are permanently and totally 
disabled, you should consult an experienced, competent 
workers’ compensation lawyer immediately. 
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Vocational Rehabilitation

Some truckers think if they get hurt on the job, they can 
automatically get trained to do something different. That’s 
just not reality.  

The goal of workers’ compensation is to get you the medical 
care necessary for maximum medical benefit, so you can 
get back to work as soon as possible. Vocational 
rehabilitation is a possibility only when you cannot return 
to trucking for physical reasons.  

Vocational rehabilitation involves a series of steps a 
professional vocational rehabilitation counselor must 
follow. First, the vocational rehabilitation counselor’s goal 
is to return you to the same job you were working before 
the accident, at the same rate of pay you were receiving at 
that time. If that is not possible, only then can a vocational 
rehabilitation counselor consider the next step, which is to 
find a different job you can do, given your physical 
restrictions. The new job should pay close to what you were 
earning at the time of injury, but that is not always 
possible. Still, the job should be consistent with your 
aptitude, past employment history, and education. 
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Retraining is an option only if job placement is unlikely to 
return you to suitable employment. Retraining can mean 
on-the-job training, or it can mean a program of study at a 
community college. 

The vocational rehabilitation counselor must explore all 
available options and submit a plan to the court for 
approval, as well as to the insurance adjuster and you. 
Realistically, it is highly unlikely you will be sent to school 
for retraining.

Pain and Suffering Are Not Compensable

You will not be compensated for the pain, suffering, or 
mental distress caused by your work accident and injury.  

Pain may limit your ability to perform certain functions, 
thereby contributing to a permanent impairment, which is
compensable. But—unlike in a personal injury lawsuit,
where pain and suffering are recoverable damages—in a 
workers’ compensation claim, no money is paid or 
awarded to you for the pain and mental distress you
experienced, are experiencing, or are likely to experience 
in the future because of your work accident and injury.  



36

Vocational Rehabilitation

Some truckers think if they get hurt on the job, they can 
automatically get trained to do something different. That’s 
just not reality.  

The goal of workers’ compensation is to get you the medical 
care necessary for maximum medical benefit, so you can 
get back to work as soon as possible. Vocational 
rehabilitation is a possibility only when you cannot return 
to trucking for physical reasons.  

Vocational rehabilitation involves a series of steps a 
professional vocational rehabilitation counselor must 
follow. First, the vocational rehabilitation counselor’s goal 
is to return you to the same job you were working before 
the accident, at the same rate of pay you were receiving at 
that time. If that is not possible, only then can a vocational 
rehabilitation counselor consider the next step, which is to 
find a different job you can do, given your physical 
restrictions. The new job should pay close to what you were 
earning at the time of injury, but that is not always 
possible. Still, the job should be consistent with your 
aptitude, past employment history, and education. 

37

Retraining is an option only if job placement is unlikely to 
return you to suitable employment. Retraining can mean 
on-the-job training, or it can mean a program of study at a 
community college. 

The vocational rehabilitation counselor must explore all 
available options and submit a plan to the court for 
approval, as well as to the insurance adjuster and you. 
Realistically, it is highly unlikely you will be sent to school 
for retraining.

Pain and Suffering Are Not Compensable

You will not be compensated for the pain, suffering, or 
mental distress caused by your work accident and injury.  

Pain may limit your ability to perform certain functions, 
thereby contributing to a permanent impairment, which is
compensable. But—unlike in a personal injury lawsuit,
where pain and suffering are recoverable damages—in a 
workers’ compensation claim, no money is paid or 
awarded to you for the pain and mental distress you
experienced, are experiencing, or are likely to experience 
in the future because of your work accident and injury.  



38

Essentially, the Nebraska Workers’ Compensation laws 
constitute a legislated insurance plan that has some 
benefits and foregoes others, such as compensation for 
pain and mental suffering. 

39

SETTLEMENTS 

Many people mistakenly believe if they get hurt on the job, 
at some point, they will receive a big settlement. This is not 
necessarily true. Not all cases settle, nor should they. 
Settlements only occur when the injured worker and the 
insurance adjuster agree on the amount of money to be 
paid. If there is no agreement, there is no settlement. 

What is Your Case Worth? 

A lawyer I know once said, “A case is worth whatever the 
adjuster’s last offer is, or it is worth what the judge says it 
is worth.” With experience, a lawyer 
can sometimes estimate an 
approximate value of a case. In 
workers’ compensation cases, the 
closer the injured trucker is to 
maximum medical improvement, 
the more accurate the estimate. 
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Body-as-a-Whole (BAW) and Scheduled Injuries

Basically, there are two kinds of injuries in workers’ 
compensation: body-as-a-whole (BAW) injuries and 
scheduled injuries. Cases involving BAW injuries are 
typically worth more than those involving scheduled 
injuries, but they take a little longer to settle because a 
vocational rehabilitation counselor must be appointed to 
study your background to determine the extent of earning 
power you have lost as a result of your work injury. 

Body-as-a-whole injuries include injuries to the spine, 
head, or another major body system. Scheduled injuries 
include injuries to the fingers, hands, arms, ears, eyes, toes, 
feet, or legs. In these cases, the permanent impairment 
rating can be used to determine the amount of permanent 
benefits due. 

Should You Settle? 

In some cases, it is not in your best interest to settle. 
Settlement almost always means a full, final, and complete 
release of the insurance company from any and all further 
liability, including medical care. If you expect future 
medical care, such as surgery, will be necessary in the 
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relatively near future, it might not be a good idea to let the 
insurance company off the hook for that cost.

Medicare Set-Aside Accounts (MSAs)

If you are a Medicare beneficiary, a settlement will be more 
complicated and take longer to complete because the 
Nebraska Workers’ Compensation Court requires that 
Medicare’s interests be protected. The insurance company 
must pay a separate amount of money to be set aside for 
future medical expenses associated with the work injury. 
This is called a Medicare Set-Aside Account (MSA).

The amount of money the insurance company must pay to 
establish the MSA usually must be approved by the Centers 
for Medicare and Medicaid Services (CMS). It often takes 
several months to determine how much should be set aside 
and get this amount approved by CMS. Whatever that 
amount, the insurance company must pay it for the 
Nebraska Workers’ Compensation Court to approve a 
settlement. 

If you receive a workers’ compensation settlement and an 
MSA, you have special obligations. It is critical to discuss 
these obligations with your lawyer when talking about 
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settlement. If you misuse the MSA, you can be held liable 
for the misapplication and loss of Medicare benefits.
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TAKING YOUR CASE TO COURT 

Workers’ compensation cases in Nebraska are tried before 
one of the seven judges of the Nebraska Workers’ 
Compensation Court. There are no trials before a jury. 

The Atmosphere in Court

These days, most cases involve litigation because the 
insurance companies’ lawyers and adjusters know
Nebraska Workers’ Compensation Court judges are 
sympathetic to their side, giving
them a big advantage. The sad
truth is there are some judges                                                        
who very rarely decide a case in                                                 

favor of the injured worker.

This problem is the result of politics. Typically, Republican 
governors are beholden to the insurance companies and 
self-insured corporations that give millions of dollars in 
campaign donations to GOP candidates. So, all 
the workers’ compensation judges appointed over the 
past fifteen years or so are former insurance defense 
lawyers, or lawyers who formerly represented 
self-insured
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corporations or the government in defending against 
workers’ compensation claims.  

I believe the judges today truly believe they are impartial, 
but a leopard cannot change its spots. These judges look at 
every case through a defense prism because that is their 
DNA. You must be aware that the judge who will decide 
your case probably was an insurance defense lawyer before 
becoming a judge. This fact is really important in cases 
where more than one state has jurisdiction, and it must be 
considered when deciding where to bring the claim.

Defense lawyers and their adjusters are keenly aware of 
this atmosphere. They have a strong tendency to push a 
case to trial because they know the judge is likely to see 
things their way.   

It boils down to this: While the law says the standard of 
proof in workers’ compensation claims is “more likely than 
not,” in reality, every case must be prepared to prove every 
claim to the high standard customarily reserved for 
criminal cases—the standard of “beyond a reasonable 
doubt.”

This makes workers’ compensation cases in Nebraska 
much more expensive to litigate because expert witnesses 
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must be hired more often. More depositions are necessary. 
More clarifying reports from doctors are necessary.

If your case is to be litigated, you should be prepared to pay 
these costs or have a lawyer who is willing to advance them. 
Before you hire a lawyer, litigation costs and how they will 
be handled should be discussed. 

Evidence

Every case involving a claim for benefits depends on the 
evidence. As stated earlier, medical records will likely carry 
the most weight in a workers’ compensation trial.

Medical experts’ opinions generally add credibility to a
workers’ compensation case, thereby increasing its value. 
However, an independent medical examination is 
extremely expensive. The cost can easily exceed several 
thousand dollars. There are ways to work around this 
obstacle, but it is becoming increasingly difficult to work 
with doctors. Many doctors simply refuse to get involved in 
care or evaluate a patient if they even suspect workers’ 
compensation insurance might be involved. The hassle of 
tangling with adjusters, defense lawyers, and judges who 
think they know more than the doctors about practicing 
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medicine makes involvement unworthy of their time and 
expertise. 

If a doctor must be hired for your case, it is critical to 
engage one with excellent credentials and exceptional 
credibility. Some doctors only work for insurance 
companies and their lawyers, and are known to do so by 
most plaintiffs’ lawyers and judges. Their credibility is 
always in question. 

A photograph or video is worth a thousand words. If you 
can take pictures of the thing that injured you, a judge will 
be much better able to understand how the injury 
happened.    

Photographs or a video of your injuries, or the effects of the 
injuries, can also serve as powerful evidence. We recently 
represented a client who suffered a nerve injury during 
surgery after a work-related accident. The nerve injury 
affected her speech and her facial appearance. The effect 
was much more noticeable in the morning than later in the 
day, so the client took video of herself in the morning to 
show to her doctor. This also proved to be great evidence 
at trial.
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Just as photographic and video evidence can be helpful to 
your case, it can also be harmful. Although you may not 
think your employer would hire a private detective to spy 
on you, this frequently occurs. Imagine testifying that you 
can’t do anything— like mow the lawn—and then having to 
watch a video of yourself doing exactly that.  

It is also important to identify witnesses. With whom did 
you talk after the event? Who helped you at the scene of the 
accident? Who can testify about your health before and 
after the accident? Family members are important, but 
even more important are those folks who have no relation 
to you whatsoever, such as friends, former co-workers, 
employers, and teachers. These kinds of acquaintances 
make great witnesses. 

An employee at the shipper’s or receiver’s place of business 
who has no ties to either your employer or you can provide 
powerful testimony in contested cases. 

The more evidence that comes from other sources, instead 
of you, the better the case.
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Litigation Takes Time

Litigation typically takes eight to twelve months to get to 
trial. Sometimes, a case can be tried within a shorter 
timeframe, but it is rare. Much depends on whether you are 
receiving any benefits at all and whether you are medically 
ready for trial.  

The Nebraska Workers’ Compensation Court usually 
hands down decisions within thirty to ninety days after 
trial. All of the court’s decisions must be in writing. The 
length of time litigation takes is very frustrating for 
everyone involved, except an insurance company that is 
not paying benefits. That insurance company’s lawyers will 
drag the case on for as long as possible. 
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COMPANY RETALIATION 

Some truckers are afraid to rock the boat by prosecuting a 
claim for workers’ compensation benefits. They don’t want 
to get fired. They fear filing a workers’ compensation claim 
might negatively impact their reputation. 

A trucking company may retaliate when sued in a workers’ 
compensation claim. Retaliation is tough to prove, but it 
does happen, and it is against the law. A trucking company 
that fires an employee for 
prosecuting a workers’ 
compensation claim opens 
itself up to another lawsuit 
for this retaliation. We do 
not see these cases very 
often anymore because the companies’ lawyers now 
routinely caution them about the potential liability. If you 
suspect you are being retaliated against for insisting on 
your right to workers’ compensation benefits, you should 
immediately consult a lawyer. 

Even in cases of retaliation, the trucker still is legally 
obligated to mitigate (lessen) their damages, so these 
claims usually are not worth a lot of money.
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It would be highly unusual for your workers’ compensation 
benefits to be shut off, simply because you hired a lawyer. 
Frankly, many adjusters would rather talk to a lawyer than 
to you or your spouse. Many adjusters, especially those 
who have defended against workers’ compensation claims 
for several years, have hardened their hearts toward 
injured truckers seeking benefits. Some are downright 
mean-spirited. All of them are out to save the company 
money, not to make you happy. 

Blacklisting

Some drivers are concerned about blacklisting. This 
usually involves something called a DAC report. The 
history of DAC is not really relevant here, but you should 
be aware DAC is a service owned and operated by a 
company called HireRight. Most large trucking companies 
subscribe to this service, which provides background 
information on prospective drivers. 

These DAC reports can be obtained during the 
investigative phase of a lawsuit, but the information is not 
usually available until after the driver has been terminated. 
The driver usually suspects something is wrong after 

51

applying to several companies and not being hired after the 
application is submitted. 

If you suspect negative information is on your DAC report, 
you should immediately request a copy of it from the 
company that refused to hire you, as well as from the 
company that fired you. You can obtain your DAC report 
by calling 800-381-0645 or visiting HireRight’s website, 
www.hireright.com.

If you believe your DAC report is incorrect or misleading, 
you can dispute the accuracy of the report at the HireRight 
website. You may also contact a lawyer for help correcting 
the erroneous information. 

An employer that intentionally provides erroneous 
information in order to harm a past employee may be liable 
for damages resulting from that bad-faith act. 
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THIRD-PARTY CLAIMS 

If you were injured as a result of someone else’s negligence, 
you may have a third-party case, in addition to 
your workers’ compensation claim. In a workers’ 

compensation case, you claim workers’ compensation 

benefits from your own employer and/or its insurance 

company. In a your own employer and/or its insurance 

company. In a third-party case, you seek to recover 

compensation for all your harms and losses from the 

person (or persons) or company (or companies) that 

caused your injury.   

Exclusive Remedy

Exclusive remedy is a component of the Nebraska 
Workers’ Compensation statutes that bars employees 
injured on the job from making a liability claim 
against their employers. This means that an injured 
trucker cannot sue his employer or a co-employee for 
negligence. Nearly every state has a similar rule. 
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Say your co-driver is driving while you’re in the sleeper. If 
the co-driver crashes and you are injured, you cannot sue 
your co-driver for negligence. But if your co-driver is 
driving while you are in the sleeper and a drunk driver 
causes a crash that injures you, you can sue the drunk 
driver. Keep in mind that, in either situation, you still have 
a valid claim for workers’ compensation benefits.   

An Example of a Third-Party Claim

Here is an example of a case where the injured trucker has 
a claim for workers’ compensation benefits and a claim 
against a negligent third party. 

At a distribution center, a truck driver hooks onto a loaded, 
sealed trailer. The trucker delivers the trailer to the retail
store and opens the trailer doors before backing into a 
dock. When the trucker opens the trailer doors, unsecured 
freight falls onto the trucker, resulting in injuries. In this 
case, the truck driver has a claim against their own 
employer for workers’ compensation benefits. The injured 
trucker also has a claim against the distribution center 
because the distribution center’s employees negligently 
loaded the trailer and failed to properly secure the freight.
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My firm has substantial experience handling falling-freight 
cases. Prosecuting them makes the workplace safer for 
truckers. Being held accountable for unsafe loading 
practices makes big companies eventually realize loading 
trailers safely and securing their freight is less expensive 
than harming unsuspecting truckers.

Third-party claims don’t always involve falling freight, of 
course. Anytime you are injured due to the negligence of 
someone who is not your employer or a co-worker, you 
likely have a third-party claim. On behalf of my trucking 
clients, I have brought third-party actions against 
automobile drivers who caused crashes and forklift drivers 
who ran into truckers. I have sued a company that allowed 
ice to form along the path to their receiving office, causing 
my client to suffer a slip-and-fall injury. These are only a 
few of the many third-party cases I have successfully 
prosecuted.

Reimbursing the Workers’ Compensation Carrier 

You might think you are entitled to workers’ compensation 
benefits, as well as a huge settlement from a third-party 
claim; to an extent, you are correct. But the law does not 
like windfall recoveries or double recoveries from a single 
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event. So the law requires the workers’ compensation 
insurance carrier be reimbursed for the benefits it has paid 
you when you receive a settlement or verdict against a 
negligent or responsible third party. This is called a right 
of subrogation. 

Most of the time, an experienced lawyer can negotiate 
downward the amount the workers’ compensation 
insurance company or the self-insured trucking company 
will actually take from you in a third-party settlement. 
Without a lawyer, there is simply no way an injured trucker 
will be treated fairly. 

Handling Third-Party Cases

Third-party cases are highly technical, and how they are 
handled is critical to ensure maximum recovery.  

In some states, an injured trucker only has two years in 
which to file a lawsuit against a negligent third party. In 
those cases, some lawyers will take your third-party claim 
and settle it, without advising you of the effect settlement 
has on your workers’ compensation claim—namely, that 
the workers’ compensation insurance carrier is entitled to 
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a portion of the third-party settlement, or its right of 
subrogation. 

Injured truckers have come to me after their third-party 
case has settled, asking me to prosecute their workers’ 
compensation claim. I had to give them some bad news: 
Their workers’ compensation insurance carrier wasn’t
paying any benefits because it was not provided any 
portion of the third-party settlement and, thus, was
claiming its right to a statutory credit. In the meantime, of 
course, all the money from the third-party case was gone,
and the client could not afford any medical care.

When both a workers’ compensation case and a third-party 
case are viable, my philosophy is the workers’ 
compensation case should be prosecuted first. If for some 
reason you must prosecute the third-party case before 
resolving the workers’ compensation case, the lawyer 
handling the third-party case should name the workers’ 
compensation insurance carrier as a party to the lawsuit. 
In Nebraska, this is required. Then both cases can be 
resolved simultaneously by settlement, mediation, or a 
verdict.  
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Use One Lawyer for Both Claims

Having one lawyer handle both your third-party and 
workers’ compensation claims is the best use of your
money. The lawyer you hire may have to consult with other 
lawyers in other states to effectively prosecute your claims, 
but you pay only one lawyer. Your lawyer pays the 
associated lawyers’ fees out of the fee he or she earns for
being the lawyer in charge of the case.

This is where an experienced lawyer can really make a 
difference. Experience teaches that taking care of you and 
your family is worth far more than the fee earned on any 
one case. If I believe I can litigate a case by doing nearly all 
the work myself—and simply use a lawyer in a distant state
as local counsel—I will do that to ensure the workers’ 
compensation case and the third-party case are prosecuted 
in a way that maximizes your recovery. In some cases, I 
may allow an out-of-state firm to do most of the work, 
while advising them along the way about the effects of the 
third-party case on the workers’ compensation case.  

When people become greedy, problems arise. I have had 
the unpleasant experience of reviewing cases where the 
lawyers were greedy, took their money, and left the client 
with a bungled claim. I have also seen clients who tried to 
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hide the fact that they recovered something from a third 
party. These cases never turn out well. 

If handled properly, a workers’ compensation case and a 
third-party case can be resolved with the client getting the 
maximum recovery from the accident. 
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WORKING WITH A LAWYER 

Do You Need a Lawyer?

An injured trucker who files a workers’ compensation 
claim may encounter many obstacles. Claimants are often 
cheated out of benefits if they 
don’t have a lawyer, and
lawyers are expensive. You 
must consider important 
questions: Do I really need a 
lawyer? Is a lawyer a good investment? The only way to 
know for certain is to talk to a lawyer candidly about your 
case. How the lawyer answers those two questions will tell 
you a lot about their character and motives.   

Nearly every workers’ compensation lawyer in the country 
offers a free initial consultation, so it will cost absolutely 
nothing to talk to a lawyer about whether your case is 
viable. The lawyers in my firm do this routinely, and we 
accept cases where we believe we can make a difference. If 
a claim is not viable, we explain to the injured trucker what 
leads us to that conclusion. Often, they don’t need a lawyer, 
but just some questions answered by a reliable source. 
Other times, they may not need a lawyer immediately, but 
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it’s better to have one to prevent mistakes along the way
than to hire a lawyer to fix mistakes after they’re made. A 
good lawyer can save you and your family thousands of 
dollars by preventing bad choices. 

Paying the Lawyer

Most workers’ compensation lawyers operate on a 
contingency fee basis. This means they are paid a 
percentage of the benefits you receive as a result of your 
injury. If you are receiving temporary total disability 
benefits at the time you hire the lawyer, they usually do not 
charge a fee on those TTD payments. Typically, the fee is 
based on all benefits paid once you have been placed at 
maximum medical improvement, and continues until the 
case is settled or until all benefits have been paid. 

Costs Associated with Your Case

The most significant costs a lawyer incurs while 
representing an injured trucker involve obtaining the 
necessary medical evidence to support the claim. This 
usually means getting the doctor to write a letter or report. 
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Most people are surprised a doctor would charge a 
thousand dollars simply to write a letter. Sometimes, the
letter is written after a personal consultation with the 
physician, which also carries a significant cost. Doctors are 
seldom deposed in workers’ compensation cases because 
their charges are so high. But in some cases, the lawyer 
may judge the doctor’s deposition necessary and a good 
investment of the client’s money.  

The second-highest cost in a workers’ compensation case 
is the expense of hiring a vocational rehabilitation 
counselor. Under the right circumstances, an experienced 
workers’ compensation lawyer can make your case much 
more valuable by making that investment. 

This is one way in which great workers’ compensation 
lawyers differ from lawyers who are merely good. A lawyer 
with twenty-plus years of trial experience litigating 
workers’ compensation cases has far superior judgment 
about whether hiring an expert will enhance your case 
enough to justify the expense. 

Accepting a workers’ compensation case can be an 
expensive proposition for a law firm. Sometimes, a case 
does not result in any fees. Sometimes, a lawyer may work 
on the case for a year, or even several years, before being 
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paid a fee. In the meantime, litigation and case preparation 
expenses must be paid. These costs include obtaining 
medical records and reports from doctors that contain vital 
evidence to support the case. The cost for a single 
deposition, if required, can easily exceed $2,000.00. 

Frequently, a law firm will advance these costs and take 
reimbursement as monies representing collected benefits 
come in. There are many exceptions to this general rule, 
however, and it is in your best interest to fully discuss these 
costs and how they will be handled with your lawyer.  

In tragic cases that result in a trucker’s death, we have 
found the deceased trucker’s family is usually very 
appreciative when our law firm invests not only its time, 
but also the firm’s own money in their case. A firm is never 
strictly obligated to advance litigation expenses, and doing 
so speaks volumes about the lawyer’s commitment to the 
case and to the client.  

The law is never changed for the better by lawyers who are 
unwilling to take risks to achieve justice. Still, no good 
lawyer spends money on a case that has little chance of 
success, unless there is a very good reason to do so. Your 
lawyer will want to have a candid conversation with you to 
determine whether the firm should invest money in your 
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case. This discussion will also help you decide whether to 
make that investment, if the lawyer is unwilling to do so. 

Selecting a Lawyer

Most workers’ compensation lawyers are good people and 
good attorneys. The best workers’ compensation lawyers 
have backgrounds that include more than simply going to 
college, graduating from law school, and taking the first job 
they could find. Some of them served in the military, 
worked in an industry in which working people and 
families struggle to earn a living, or are former or current 
business owners, in addition to being a lawyer. Experience 
is more important than advanced degrees in practicing 
workers’ compensation law. To be a good plaintiff’s lawyer, 
one must have (1) a kind heart and, (2) a steely resolve to 
work hard and never give up.  

A good lawyer will be honest and straightforward with you 
about the strengths and weaknesses of your case.  

The best approach to working with an injured trucker is to 
be completely candid in every conversation, almost to the 
point of bluntness. Cases often include many unknowns. A 
single fact can turn a case in a different direction. Your 
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lawyer must be completely open and honest with you 
because it is better for you and your family to hear bad 
news from your own lawyer than from somewhere or 
someone else. 

You should not hire any workers’ compensation lawyer in 
Nebraska—or in any other state, for that matter—unless 
they are a member of the Workers’ Injury Law & Advocacy 
Group (WILG). This is a national network of workers’ 
compensation attorneys who work together and discuss, 
via an online forum, common workers’ compensation
topics. A lawyer who is not a member of WILG does not 
have the benefit of the vast experience of this group of 
lawyers in handling workers’ compensation matters. 
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CHALLENGES TO THE PRACTICE OF 

WORKERS’ COMPENSATION LAW 

More Players in the Game

When I first started taking workers’ compensation cases, I 
often went to legal education 
seminars attended by only 
fifteen to twenty people. 
Today, 250 or more lawyers 
usually attend these same 
types of seminars.

In addition to the larger number of lawyers involved, 
attendees now include a lot more nurse case managers, 
vocational rehabilitation experts, and representatives of 
medical services specifically geared toward workers’
compensation cases. In sum, there are a lot more players 
in the game of workers’ compensation law than there used 
to be.  

There are also a lot more workers’ compensation cases 
involving truck drivers than there were twenty years ago. 
The reasons for this increase are varied. Self-insured 
companies seem to fight every claim. Insurance adjusters 
seem to treat every injured driver like a scam artist. As a 
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result, more injured truckers become frustrated and angry 
at being attacked by the same company for which they have 
been working faithfully. 

Another reason for the increase in the number of workers’ 
compensation claims filed by truckers is the alleged 
trucker shortage. Many groups, including the large 
trucking companies, claim there are not enough drivers, 
but no one really wants to accept the blame for this 
supposed deficiency. Without question, increased 
government regulation has caused many drivers to opt out 
for different careers; regulation, by definition, takes away 
freedom. Ask most drivers who have been in the industry 
for a couple of decades or more why they started trucking, 
and most will talk about the freedom of the road.  Much of 
this freedom has vanished. 

Those same drivers who once relished the freedom of the 
road usually walked away from workers’ compensation 
claims, rather than fight with insurance companies or their 
employers. Newer drivers are much more willing to hold 
insurance companies and employers responsible for 
injuries they suffer on the job. 

Some companies are so desperate for drivers that they are 
filling the positions with anybody willing to take the jobs. 
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If you are a body with a beating heart and have completed 
a couple of weeks of training in a trucking school, your job 
prospects are tremendous. Compare this with twenty years 
ago, when one had to have a year or two of experience in 
trucking to even have a chance of finding a good job. 

These circumstances have led to a large number of 
inexperienced and even unfit drivers being hired. 
Inevitably, many of these drivers are injured on the job. In 
most cases, it is not the driver’s fault; inexperience and 
inadequate training are often the culprits. 

Without question, the increased number of workers’ 
compensation claims presents challenges. It is easier for a 
company to treat everyone badly than take time to truly 
evaluate each claim on its own merits. Adjusters look for 
any reason whatsoever to deny a claim and, usually, very 
little investigation is done prior to denial.  

Fraud

There seems to be a broad public misconception that there 
is a massive amount of workers’ compensation fraud. We 
have all heard the stories about people scamming the 
workers’ compensation system. While some drivers do 



66

result, more injured truckers become frustrated and angry 
at being attacked by the same company for which they have 
been working faithfully. 

Another reason for the increase in the number of workers’ 
compensation claims filed by truckers is the alleged 
trucker shortage. Many groups, including the large 
trucking companies, claim there are not enough drivers, 
but no one really wants to accept the blame for this 
supposed deficiency. Without question, increased 
government regulation has caused many drivers to opt out 
for different careers; regulation, by definition, takes away 
freedom. Ask most drivers who have been in the industry 
for a couple of decades or more why they started trucking, 
and most will talk about the freedom of the road.  Much of 
this freedom has vanished. 

Those same drivers who once relished the freedom of the 
road usually walked away from workers’ compensation 
claims, rather than fight with insurance companies or their 
employers. Newer drivers are much more willing to hold 
insurance companies and employers responsible for 
injuries they suffer on the job. 

Some companies are so desperate for drivers that they are 
filling the positions with anybody willing to take the jobs. 

67

If you are a body with a beating heart and have completed 
a couple of weeks of training in a trucking school, your job 
prospects are tremendous. Compare this with twenty years 
ago, when one had to have a year or two of experience in 
trucking to even have a chance of finding a good job. 

These circumstances have led to a large number of 
inexperienced and even unfit drivers being hired. 
Inevitably, many of these drivers are injured on the job. In 
most cases, it is not the driver’s fault; inexperience and 
inadequate training are often the culprits. 

Without question, the increased number of workers’ 
compensation claims presents challenges. It is easier for a 
company to treat everyone badly than take time to truly 
evaluate each claim on its own merits. Adjusters look for 
any reason whatsoever to deny a claim and, usually, very 
little investigation is done prior to denial.  

Fraud

There seems to be a broad public misconception that there 
is a massive amount of workers’ compensation fraud. We 
have all heard the stories about people scamming the 
workers’ compensation system. While some drivers do 



68

attempt to make up for a lifetime of failing to prepare for 
retirement by trying to get a large workers’ compensation 
settlement, these cases nearly always fail due to lack of 
credibility or objective signs of real injury. Some drivers 
might also be tired of trucking and see a workers’ 
compensation case as a way to transition to a different line 
of work at the insurance company’s expense. These almost 
always fail, as well, simply because this fight is too 
expensive to be worth the trouble. It is easier to just quit 
trucking and go to work doing something else. 

A competent lawyer will not handle a workers’ 
compensation case if they suspect fraud. Personally, I have 
not seen much outright fraud. If and when I see it, I refuse 
to participate in the case any further. I have said it before, 
and I will say it again: A good job is much better than a 
good workers’ compensation case. Good, honest claims 
require a lot of time, hard work, and money to win. These 
resources simply cannot be wasted on fraudulent claims.
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CASE EXAMPLES 

Here are some examples of common cases handled by our 
firm. Keep in mind that these cases are merely examples, 
and each case turns on its own facts. 

Recently, we represented a North Carolina trucker who 
was driving for a Nebraska trucking company when he was 
hit by falling freight as he 
opened the trailer doors at a 
loading dock in Kansas. The 
trailer had been loaded and 
sealed in Illinois. We
negotiated a very nice workers’ compensation settlement 
with the self-insured trucking company. We were also able 
to get the company to agree to a hefty reduction in their
subrogation claim to any recovery in a third-party case. To 
tackle the third-party case, we teamed up with an Illinois 
attorney to sue the company that loaded the trailer in a 
negligent manner in Illinois. The third-party case resulted 
in a sizeable additional settlement for that injured trucker. 

In another case, we represented a trucker who was in his 
sleeper when another truck crashed into him. The truck 
that crashed into our client’s truck was owned by the same 
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company that employed our client. Believe it or not, that 
company made us fight tooth and nail to get the injured 
trucker his benefits. But getting him his benefits is exactly 
what we did.

We represented a driver who had been injured in a 
collision with another tractor-trailer. The accident was our
client’s fault. The trucking company’s workers’ 
compensation carrier paid the medical bills and finally— 
after protracted litigation—authorized a badly needed
surgery. The workers’ compensation carrier refused, 
however, to pay the injured trucker his indemnity benefits 
for almost a year. We eventually obtained those benefits, 
plus a penalty for the company’s unreasonable refusal to 
follow the law in paying them.  

In another case, we represented a livestock hauler who 
suffered permanent, disabling injury to his back from 
repetitive stooping and lifting inside his trailer. The 
employer and the insurance company claimed our client 
had not suffered a compensable accident. At trial, however, 
we offered evidence that convinced the judge a 
compensable accident and injury had occurred, and our 
client was awarded benefits. 

71

After winning at trial, we took the defendants back to court 
several times because the brazen adjuster continued to 
deny authorization for treatment and even ignored orders 
from the judge to pay specific benefits due the client!  It 
took some time and a lot of dogged determination, but we 
made sure the insurance company coughed up every dime 
it owed this trucker, plus penalties for the adjuster’s failure 
to timely pay the benefits. In the end, we were able to get 
our client a substantial settlement. The settlement 
included having the defendants fund a sizeable Medicare 
set-aside account to cover any future medical expenses 
incurred because of the work injury.
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LET’S TALK ABOUT YOUR CLAIM 

I hope this book answers some of your questions and helps 
you avoid some pitfalls as you pursue 
the benefits the law provides you for 
being injured on the job.

The lawyers at the Brock Law Offices 
would be privileged to give you an 
initial analysis of your claim. Give us a call, and let’s talk 
about the facts of your case: How, when, and where were 
you injured? What has your doctor told you? What is your 
employer doing (or not doing) for you?   

We know workers’ compensation law, we know trucking, 
and we have demonstrated excellence in everything we do. 
We are always eager to fight for what is right, and that is 
especially true if we are fighting on behalf of an injured 
trucker. 

So let’s talk about your claim. Remember, the call and the 
initial consultation are free. Typically, time limits (statutes 
of limitations) in workers’ compensation cases are very 
short, so don’t wait. Call us today at 800-420-3303.

73

Truckers often feel left out in the cold in times of trouble. 
Dispatchers, fleet managers, and supervisors don’t seem to 
care. Adjusters and their lawyers actively do all they can to 
kill your claim and get rid of you. 

Here at the Brock Law Offices, we care. We have been 
fighting for the rights of injured truckers for more than 
twenty years. It is our passion, and we have every intention 
of continuing to fight those who lack the decency to treat 
truckers fairly and with respect.

Semper Fi. 
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