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Criminal law -- Driving under influence -- Evidence -- Statements of defendant -- Accident report
privilege -- Statements made by defendant that were prompted by officer's questioning during accident
investigation are inadmissible pursuant to accident report privilege -- Where at close of accident
investigation officer advised defendant that he was commencing criminal investigation but failed to read
Miranda warnings, statements made in response to questioning during criminal investigation must also be
excluded -- Spontaneous statements made by defendant during criminal investigation are admissible --
Defendant's refusal to perform field sobriety exercises is not admissible where defendant was not advised
of any adverse consequences of refusal

STATE OF FLORIDA, v. CORY TYLER MILLER, Defendant. County Court, 7th Judicial Circuit in and for
Volusia County. Case No. 2020-312588 MMDB, Division 81. April 8, 2022. David H. Foxman, Judge.

ORDER GRANTING IN PART AND DENYING IN

PART DEFENDANT'S MOTION TO SUPPRESS

THIS CAUSE came before the Court for a hearing on Defendant's Motion to Suppress, at which the parties
presented evidence and legal argument. The Court is fully advised and finds as follows:

Defendant is charged with DUI with damage and prior refusal. The charges stem from a single-vehicle accident.
By stipulation, the evidence at the suppression hearing consisted entirely of the body camera footage of the
arresting officer. The video, which is approximately 90 minutes long, consists of the officer's interactions with
Defendant on scene, in the patrol car, and at the police station. Defendant makes numerous statements over the
course of the video which may be construed as inculpatory.

Defendant raises two issues in his motion. First, he argues that Defendant's statements must be excluded under
the accident report privilege. Second, he argues that his refusal to perform the field sobriety exercises must be
excluded because he was not advised of any adverse consequences for refusing the exercises.

Defendant first contends that any statements he made to the arresting officer must be excluded as privileged
under the accident report privilege. Under the accident report privilege, incriminating statements made during an
accident investigation are inadmissible. Vedner v. State, 849 So. 2d 1207 (Fla. 5th DCA) [28 Fla. L. Weekly
D1721b], rev. denied, 861 So. 2d 433 (Fla. 2003). The relevant statute reads as follows:

Except as specified in this subsection, each crash report made by a person involved in a crash and
any statement made by such person to a law enforcement officer for the purpose of completing a
crash report required by this section shall be without prejudice to the individual so reporting. Such
report or statement may not be used as evidence in any trial, civil or criminal. However, subject to
the applicable rules of evidence, a law enforcement officer at a criminal trial may testify as to any
statement made to the officer by the person involved in the crash if that person's privilege against
self-incrimination is not violated.

§ 316.066(4), Fla. Stat. (2020). The purpose of this privilege is to encourage truthful reporting to law
enforcement after an accident:

The purpose of the accident report privilege is to encourage people to make an accurate report of the
circumstances surrounding an accident so that the state can use the information to make the
highways safer. The legislature has made the decision that in both criminal and civil actions, it is
better that statements made by a defendant not be introduced before the jury than to restrict the goal
of safer highways for society. . . The Florida legislature has recognized the constitutional mandate
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against self-incrimination and immunized the report and any accompanying statements from use
against the person making them.

Wetherington v. State, 135 So. 3d 584, 586 (Fla. 1st DCA 2014) [39 Fla. L. Weekly D794a] (quoting Charles W.
Ehrhardt, Florida Evidence § 501.2 (West 2012 ed.)).

The Court grants the motion for any statements Defendant made to the arresting officer during the accident
investigation. These statements, which were prompted by questioning from the officer, are privileged and
therefore inadmissible.

Defendant also seeks to exclude all of his statements that came after the officer completed the accident
investigation and began a criminal investigation. An officer seeking to question a suspect following an accident
investigation must “change hats” by informing the defendant that the officer is now conducting a criminal
investigation and by reading the defendant the Miranda warnings.1 State v. Norstrom, 613 So. 2d 437, 440-441
(Fla. 1993); State v. Marshall, 695 So. 2d 686 (Fla. 1997) [22 Fla. L. Weekly S308b]. At the conclusion of the
accident investigation in this case, the officer advised Defendant he was commencing a criminal investigation,
but failed to read Defendant the Miranda warnings. This was not a sufficient transition to the criminal
investigation. See State v. Kerrigan, 14 Fla. L. Weekly Supp. 103a (Fla. Broward Co. Ct. Oct. 10, 2006).
Because of the failure to properly change hats, any statements that Defendant made to the officer in response to
questioning during the criminal investigation must be excluded.

During the criminal investigation, Defendant made several incriminating statements to the officer that were not
in response to questioning. The State contends that these spontaneous statements are not privileged. In this
context, a spontaneous statement is one a suspect makes voluntarily and not in response to questioning from the
police. See e.g. State v. Binion, 637 So. 2d 952 (Fla 4th DCA 1994)(statements volunteered by suspect in the
back of the patrol car following DUI arrest were deemed spontaneous where the suspect was not being
questioned by the officer). Defendant argues that there is no exception to the privilege for spontaneous
statements because the failure to properly change hats leaves the suspect under the erroneous impression he must
continue to divulge information to the officer under the mandatory duty to report.

The weight of the authority supports the conclusion that spontaneous statements are not privileged under the
accident report privilege. See Perez v. State, 630 So. 2d 1231 (Fla. 2d DCA 1994); State v. Daszkal, 22 Fla. L.
Weekly Supp. 582a (Fla. 15th Cir. Ct. Jan. 7, 2015); Edelstein v. State, Dept. of Hwy. Safety & Mtr. Veh., 17 Fla.
L. Weekly Supp. 978b (Fla. 11th Cir. Ct. July 22, 2010); Hessburg v. State, Dept. of Hwy. Safety & Mtr. Veh., 14
Fla. L. Weekly Supp. 707a (Fla. 5th Cir. Ct. May 21, 2007). Accordingly, the Court finds that spontaneous
statements made by Defendant during the criminal investigation are not privileged and may be introduced at
trial. The motion to suppress is denied as to these spontaneous statements.

As for the second issue, the State concedes that Defendant's refusal to perform the field sobriety exercises must
be excluded. See Howitt v. State, 266 So. 3d 219, 223-224 (Fla 5th DCA 2019) [44 Fla. L. Weekly D2229c].
Accordingly, the motion to suppress is granted on this issue.

WHEREFORE, Defendant's motion to suppress is granted in part and denied in part. To summarize, Defendant's
statements during the accident investigation are excluded. Defendant's statements in response to questioning
during the criminal investigation are excluded. Defendant's spontaneous statements during the criminal
investigation are admissible. Defendant's refusal to perform field sobriety exercises is excluded.

__________________

1Miranda v. Arizona, 384 U.S. 436 (1966).
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