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Looking Back, Looking Forward
Erik W. Legg, Farrell, White & Legg, PLLC

Fellow Defenders, welcome to the 2018-2019 term of DTCWV!  I trust that those of you who 
joined us recently at the Annual Meeting at Stonewall Resort experienced a fun and profession-
ally rewarding event.  I certainly did.  The productive and enjoyable meeting was a success, 
thanks to the vision and tireless planning of Immediate Past President Jill McIntyre (Jackson 
Kelly PLLC) and the hard work of many, including as always, our dedicated Executive Director 
Peggy Schultz.  Looking ahead, I strongly encourage all members to “save the date” for the 2019 
Annual Meeting which will be held at Glade Springs Resort on June 12-14, 2019.  We want to see 
you, and your � rm’s Young Lawyers, at the meeting.  Planning for that event is underway, so if 
you have suggestions for timely topics and/or speakers of interest, please reach out to me or to 

Vice President Mark Hayes (Robinson & McElwee PLLC) and share your ideas.  Your Board of Governors strives to make 
DTCWV’s programming as relevant and bene� cial to our membership as possible and, to that end, your feedback is always 
welcomed.

At the Annual Meeting, your Board of Governors welcomed Todd Mount of Shaffer & Shaffer, PLLC to the of� cers’ ro-
tation as Secretary.  DTCWV also welcomed the following new Board of Governor members: Patricia Bello (Lewis Brisbois 
Bisgaard & Smith, LLP); Jane Harkins (Pullin Fowler Flanagan Brown & Poe, PLLC); Nate Kuratomi (Jenkins Fenstermaker, 
PLLC); and Mychal Schulz (Babst Calland).  DTCWV’s membership will undoubtedly bene� t from the time and talent con-
tributed by these leaders.

We would also like to congratulate Attorney of the Year Award winner John C. Palmer, IV (Robinson & McElwee PLLC) 
and Young Lawyer of the Year Award winner Nate Kuratomi for their well-deserved recognition.  In addition, at this meet-
ing DTCWV started a new tradition of recognizing outstanding article contributions to The DTCWV Defender, so please 
join us in congratulating 2018 honorees Bernard Vallejos of Farrell, White & Legg PLLC (Member Newsletter Article of the 
Year) and Raymond L. Harrell, Jr. of Flaherty Sensabaugh Bonasso PLLC (Young Lawyer Newsletter Article of the Year).  
Our fearless Editor, Chuck Bailey (Bailey & Wyant PLLC), is always looking for excellent articles for this publication, so 
keep those submissions coming! 

Speaking of Young Lawyers, please plan to send your � rm’s young lawyers to the DTCWV Trial Academy, which will 
take place on September 14 and 15, 2018 at the Charleston of� ces of Jackson Kelly.  The Trial Academy – which the Young 
Lawyers group sponsors as part of a rotating three-year cycle of major CLE offerings, along with the Deposition Boot Camp 
and the Expert Workshop – provides an excellent opportunity for development and enhancement of trial skills.  This is � rst 
rate trial training close to home, and we encourage all member � rms to take advantage of it.

The coming year promises to be a robust one for the practice of law in West Virginia, with changes underway to the 
membership of both the United States Supreme Court and the Supreme Court of Appeals of West Virginia, and an ever-
shifting political landscape. Your Board of Governors takes seriously DTCWV’s role as the voice of the defense bar in this 
great state.  We will continue to monitor judicial and legislative developments in a proactive posture, and we encourage you 
to reach out to us with news, concerns, and suggestions.  We look forward to serving you.  

P. O. Box 527, Charleston, WV  25322-0527  •  304-344-1611  •  304-344-4711 fax
www.dtcwv.org/Home.aspx
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Introduction
Charles Bailey, Bailey and Wyant, PLLC

One of the true bene� ts of being a member of Defense Trial Counsel of West Virginia, and then becoming 
a member of the Board, is the opportunity to meet other attorneys with whom you might not otherwise have 
had an opportunity to interact professionally and socially.  Steven K. Wellman of Jenkins Fenstermaker and 
I both became members of the DTCWV Board of Governors and quickly became friends.  (I will admit his 
golf skills exceed mine, but that’s not saying much. LOL.)  Steve practices primarily in the area of workers’ 
compensation, and my focus is primarily on the civil trial defense.  I have been promising Steve that I would 
give the Workers Compensation Bar “some love,” and we have put together a very good newsletter on the 
historical predicate for the changes in the Workers Compensation law and recent developments.  Steve Wellman 
leads off the newsletter with “The Economic Impact of Workers’ Compensation Reform in West Virginia.”  

Even a casual observer recognizes the substantial impact on the state of West Virginia when it transferred from a monopoly state to one 
permitting private insurers to underwrite workers’ compensation coverage.  Steve Wellman as well as Tim Huffman of Jackson Kelly 
and others were on the forefront of this change.  

For those who litigate deliberate intent claims, the creation of a threshold standard for pursuing a deliberate intent claim is an important 
statutory development.  Tim Huffman provides us with an excellent overview of this statutory change and provides a description of 
the types of injuries that may lead to the establishment of the threshold, thereby permitting the so-called deliberate intent claim to be 
� led.  While I have known Tim for years, I had not had an opportunity to speak with him in some time.  I appreciated the opportunity 
to interact with him once again.

The next article is by Lisa Warner Hunter of Pullin Fowler Flanagan Brown & Poe.  This article examines the case of Reed v. Exel 
Logistics, Inc., which deals with the overpayment of temporary total disability bene� ts.  Even though the claimant was overpaid for 
temporary total bene� ts, the Supreme Court of Appeals of West Virginia decided that the claimant could keep the overpayment and that it 
was the duty of the carrier to monitor the TTD and make sure it was not overpaying.  Justice Walker wrote a compelling dissent in this case.  

Jeffrey Carder of Bailey & Wyant prepared two articles.  Probably everyone has heard of Silveti v. Ohio Valley Nursing Home, 
Inc. where the Supreme Court of Appeals ruled that the workers’ compensation insurers had to reimburse a claimant for a $37 meal at 
Outback following an independent medical examination.  Jeffrey raises some very interesting scenarios with regard to the payment of 
reasonable expenses by insurers to claimants that will have to be decided by the Court in light of Silveti.  Jeffrey also writes about Gill 
v. City of Charleston.  In this case, the Supreme Court of Appeals held that “[a] noncompensable preexisting injury may not be added 
as a compensable component of a claim for workers’ compensation medical bene� ts merely because it may have been aggravated by a 
compensable injury.”  Gill v. City of Charleston, 236 W.Va. 737, 738 (W.Va. 2016).  This led to the decision in Robertson v. Apex Pipeline 
Services where the court ruled that the claimant’s pre-existing osteoarthritis was not a discrete, new injury, and therefore was not a 
compensable claim.  

We also have a reoccurring article from Erik Legg, our new President. He reminds our members of the annual meeting to be held at 
Glade Springs, June 12-13, 2019.  On the immediate horizon is the DTCWV Trial Academy at Jackson Kelly on September 14 and 15 for 
young lawyers.  Managing members, encourage your young lawyers to attend!  Lawyer of the Year John Palmer provides an article both 
insightful and thought provoking, one of the best we have published.

As always, if you have ideas about a theme for an upcoming edition or would like to write an article about any subject that you believe 
might be interesting to the group, please get in touch with me at cbailey@baileywyant.com.  I trust that each of you had a wonderful 
summer, and I look forward to seeing many of you this fall.
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Past President’s Post
John C. Palmer IV (DTCWV President 1991-1992), Robinson & McElwee PLLC

At the request of Chuck Bailey, I have the privilege of writing the Past President’s Post for this issue, 
on the heels of Bill Galeota’s inaugural Past President’s Post in last Summer’s Newsletter.  Bill wrote about 
“that one constant for every generation of our profession—change.”  He noted that “[w]hile we would 
all like to think we’re in charge of our own days and our own destiny, at least professionally, the reality 
is that everything has changed, everything is still changing, and everything will continue to change.”

When I read Bill’s column, I was reminded of the famous line in the 1985 movie Back to the Future,
“Where we’re going we don’t need roads.”  So hop aboard my “time machine” and I will transport you 
back over the last half century to see some of the many changes that have taken place in our litigation arena.  

Let’s consider trials.  We have gone from twelve member juries in civil cases to six member juries 
(1978), to “alternative dispute resolution,” to mediation (mid-1980s), and � nally to virtually no trials at all today.  In the courtroom, 
we have gone from blackboards to whiteboards, to ELMO and computer projections.  Court reporters have gone from shorthand 
reporting to steno masks and stenotypes, and now to real-time reporting.  Over the last � fty years, our judges have somewhat mul-
tiplied, our circuit court judges are now elected on a non-partisan basis, and, of course, all our judges are new (with the exception 
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of Judge Copenhaver!).  
Our law of� ces have changed and are now as modern and technologically advanced as we can afford to make them.  Our of� ce 

word processing equipment has gone from manual typewriters (with carbon paper) to electric typewriters, to “mag card” machines, 
and now to computers.  We have gone from snail-mail letters to faxes, and now to emails (and texts and Twitter).  We have gone 
from secretaries to administrative assistants (early 1980s) and have experienced the advent of paralegals (mid-1970s), who perhaps 
are now legal assistants. 

The number of law � rms in West Virginia has multiplied considerably over the last half century.  For example, the largest law 
� rm in West Virginia in 1970 was Jackson, Kelly, Holt & O’Farrell which had seventeen lawyers.  Steptoe & Johnson’s Charleston of-
� ce had six lawyers.  Then we were governed by the West Virginia Rules of Professional Responsibility, but since 1989, by the Rules 
of Professional Conduct.  To help foster civility among lawyers, we have had written Standards of Professional Conduct since 1997.

All of the changes which I have described thus far can be generally characterized as advancements, developments, progress, 
and perhaps improvements.  However, another type of change occurred in the 1970s and early 1980s which had a profound effect on 
us as defense attorneys and our clients, because during this time changes occurred in the law that we practice that made it radically 
different.  Statutory changes included the enactment of the West Virginia Consumer Credit and Protection Act in 1974, the inclusion 
of the unfair claims settlement practices section to the Unfair Trade Practices Act in 1974, and the removal of the statutory cap on 
damages under the Wrongful Death Statute in 1976.  The Supreme Court of Appeals of West Virginia handed down a number of 
opinions effecting radical changes in the law that we practice.  Examples include allowing recovery for the discharge of an at-will 
employee in violation of substantial public policy (Harless v. First National Bank–1978); abolishing interspousal immunity for dam-
ages (Cof� ndaffer v. Cof� ndaffer–1978); rede� ning the deliberate intent exception to workers’ compensation immunity (Mandolidis v. 
Elkins Industries–1978); adoption of comparative fault (Bradley v. Appalachian Power Co.–1979); adoption of strict products liability 
(Morningstar v. Black & Decker Mfg. Co.–1979); adoption of third party bad faith claims under the UTPA (Jenkins v. J.C. Penney Cas. 
Ins. Co.–1981); failure to warn (Ilosky v. Michelin Tire Co.–1983); and adoption of common law bad faith insurance claims (Hayseeds, 
Inc. v. State Farm Fire & Cas.–1986).

These changes in the law—and the chaos which ensued to us as defense attorneys and to our clients—resulted in the birth of the 
Defense Trial Counsel of West Virginia.  At noon on Thursday, August 13, 1981, several dozen defense attorneys met at the Holiday 
Inn in Parkersburg, at the invitation of Huntington attorney Fred Adkins.  Those in attendance readily agreed with Fred’s suggestion 
that a defense organization, consisting of an association of defense attorneys, needed to be formed “[t]o bring together attorneys 
who defend individuals and corporations in civil litigation for the purposes of elevating the standards of West Virginia trial practice; 
supporting and advocating for the improvement of the adversary system of jurisprudence; and increasing the quality of services 
rendered by the legal profession to the citizens of West Virginia,” which was later adopted as our Mission Statement.  Subsequent 
meetings were held on October 24 and December 5, 1981, resulting in the incorporation of the Defense Trial Counsel of West Virginia, 
Inc., effective January 25, 1982.  Fred Adkins served as our President for our � rst two years, and our Board of Governors was formed 
in 1981.  Our � rst annual meeting was held at Glade Springs on March 3-5, 1983.

Having examined our roots, let’s go back to the future, to where we are today.  Without question, DTCWV has remained true to 
its Mission Statement.  We have nine substantive law committees, an active Amicus Committee, a Young Lawyers Committee with 
activities for law students and the Trial Academy for young lawyers, a legislative liaison, the availability of our expert witness search 
and verdict/opinions search, and more.  We have had highly educational seminars at the annual meetings which we have had every 
year since 1983, in venues around the state and also in Myrtle Beach.  All of this had been conducted by an excellent cadre of our 
very active of� cers and members of our Board of Governors.

Most importantly, over the years DTCWV has brought us all together as defense attorneys, in keeping with its Mission Statement. 
As Bill Galeota noted, the relationships which we have formed through DTCWV have been rewarding to us in many, many ways.  
To quote Bill, “[n]o question that DTCWV needs you and, the more things change, the more we all need DTCWV.”

There was a nice turnout at the DTCWV Cupcake Reception on August 13 at the WVU College 
of Law.  Several 2L and 3L students attended along with a nice attorney turnout as well.  DTCWV 
members in attendance were: Laurie Barbe and Liz Stryker from Steptoe & Johnson, PLLC; John 
Teare from Spilman Thomas & Battle, PLLC (who drove from Charleston in a horrible storm!); 
Steve Gandee from Robinson McElwee, PLLC (his daughter, Stephenee also is the President 
of our student group); Amy Malone and John McCartney from Flaherty Sensabaugh & Bonasso, 
PLLC (Amy drove up from Charleston!!), Deb Scudiere from me from Kay, Casto & Chaney, PLLC.
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There have been few workers’ compensation cases in recent years to initiate as much discussion or 
prompt as much controversy as Gill v. City of Charleston, 236 W. Va. 737 (2016).  In fact, it was about 
this time last year when the Workers’ Compensation Board of Review held off issuing between ten and 
twelve decisions for several months while waiting for the Supreme Court of Appeals of West Virginia 
to clarify its holding in Gill.  In Gill v. City of Charleston, the Supreme Court of Appeals held that “[a] 
noncompensable preexisting injury may not be added as a compensable component of a claim for 

workers’ compensation medical bene� ts merely because it may have been aggravated by a compensable injury.  To the extent that 
the aggravation of a noncompensable preexisting injury results in a discreet new injury, that new injury may be found compensable.”  
Id. at 738.  In other words, a preexisting condition may not be added to a claim merely because it was aggravated by a compensable 
injury unless the aggravation of the preexisting condition results in a discreet new injury.  To some, this language is confusing, and 
to perfectly honest, it is.  Like most “legalese,” the holding in Gill is dif� cult to truly understand until given some context.  Recently, 
the Supreme Court of Appeals handed down a memorandum decision in which it applied its holding in Gill, thereby providing a 
better understanding of this often-misunderstood decision.

In Robertson v. Apex Pipeline Services, Ms. Robertson sustained an injury to her right knee while at work.  She underwent 
an MRI of her right knee which revealed moderate to severe osteoarthritis, a meniscus tear, an anterior cruciate ligament tear, and 
large knee effusion.  The MRI showed near full-thickness cartilage loss in the medial and lateral compartments, grade II partial-
thickness cartilage loss of the patella, and degenerative spur formation in all three compartments of the knee and the anterior cruciate 
ligament tear was noted as indeterminate in age.  Put simply, Ms. Robertson’s MRI showed extensive preexisting osteoarthritis and 
what could possibly have been a new and discreet meniscus tear.  Ms. Robertson’s claim was accepted by the claims administrator 
for the meniscus tear, a sprain/strain of the MCL, a sprain/strain of the cruciate ligament, and contusion of the lower leg.  The 
claims administrator also authorized Ms. Robertson for a right knee arthroscopy surgery for the meniscus tear.  However, Ms. 
Robertson’s treating physician opined that an arthroscopy would not be bene� cial.  He noted that the ligament tear and meniscus 
had aggravated her underlying osteoarthritis, and as a result she needed a right total knee replacement.  Ms. Robertson’s physician 
submitted requests to add “aggravation of preexisting osteoarthritis” as a compensable component to the claim and a request for a 
right total knee replacement.  The claims administrator issued orders denying these requests, which Ms. Robertson then protested. 

The Workers’ Compensation Of� ce of Judges reversed the claims administrator’s orders and ordered the claim to be accepted 
for post-traumatic arthritis and aggravation of pre-existing osteoarthritis of the right knee, as well as ordering that Ms. Robertson be 
authorized for a total right knee replacement.  The employer appealed this decision to the Workers’ Compensation Board of Review, 
who then reversed the Of� ce of Judges’ decision.  The Board noted that the Ms. Robertson may have sustained the meniscus and 
ligament tears while at work, but that the right knee osteoarthritis was most de� nitely a preexisting condition and was correctly 
denied as a compensable part of the claim.  The Board also held that the appropriate treatment for the meniscus and ligament tear 
is arthroscopic surgery and that the request for a right total knee replacement was related to preexisting conditions.  Therefore, the 
Board held that the claims administrator was correct in denying the request for a right total knee replacement, as it had authorized 
the appropriate medical treatment for the compensable meniscus and ligament tears.  

When Ms. Robertson appealed the Board of Review’s decision to the Supreme Court of Appeals, the Supreme Court af� rmed 
the Board’s � ndings, holding that the claims administrator had properly accepted all traumatic conditions of the right knee and 
had authorized the appropriate medical treatment.  The Court also agreed that it was clear that Ms. Robertson had preexisting 
osteoarthritis and that the preexisting osteoarthritis was extensive.  The Court held that Ms. Robertsons’s preexisting osteoarthritis 
was not a discrete, new injury, and therefore was correctly denied as a compensable component to the claim.  Additionally, the 
Court agreed that the need for total knee replacement was due to the osteoarthritis and not the injury and that therefore, the claims 
administrator was correct in denying the request for a right total knee replacement.

Although Gill v. City of Charleston is not speci� cally cited in the Supreme Court’s memorandum decision, Robertson v. 
Apex Pipeline Services, Inc. is clearly a Gill case.  The Court declined to add a noncompensable preexisting condition, such as Ms. 
Robertson’ osteoarthritis,  to a claim simply because it was aggravated by the compensable injury.  However, the meniscus and 
ligament tears were ruled compensable, as they were discreet new conditions arising from the injury.  Although in its decision 
the Board of Review entertained an analysis of whether the meniscus and ligament tears occurred out of an aggravation of Ms. 
Robertson’s preexisting osteoarthritis and that perhaps the injuries would not have occurred had it not been for the claimant’s 
underlying arthritis, ultimately it did not matter.  The meniscus and ligament tears constituted discreet new injuries and therefore 
were properly approved as compensable components to the claim. 

Although the holding in Robertson does not provide us with any new law, it does illustrate and hopefully clari� es for some 
the often-misunderstood holding in Gill v. City of Charleston.

Robertson v. Apex Pipeline Services: 
Understanding Gill v. City of Charleston

Jeffrey M. Carder, Bailey and Wyant, PLLC
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In April of 2018, a decision came down from the Supreme Court of Appeals of West Virginia 
regarding a $37 bill from Outback Steakhouse that had many workers’ compensation attorneys 
scratching their heads.  In Silveti v. Ohio Valley Nursing Home, Inc., the claims administrator 
ordered Mr. Silvetti to attend an independent medical examination in Fairmont, approximately one 
hundred miles from his home in Parkersburg.  Mr. Silveti spent approximately six hours in traveling 
to, attending, and driving home from the examination between 11:00 a.m. and 5:00 p.m.  He stopped 
and ate one meal at the Outback Steakhouse in Bridgeport, which is approximately twenty miles 

away from Fairmont.  Mr. Silvetti timely submitted travel reimbursement vouchers to the claims adjuster for his mileage and 
his meal at Outback Steakhouse.  The claims administrator reimbursed Mr. Silvetti for his mileage but denied reimbursement 
for his $37 meal at Outback.  Mr. Silveti protested the claims administrator’s decision to the Workers’ Compensation Of� ce 
of Judges, and the Of� ce of Judges af� rmed the claims administrator’s decision.  Upon Mr. Silveti’s appeal, the Of� ce of 
Judges’ decision was af� rmed by the Workers’ Compensation Board of Review.  Mr. Silveti then appealed this decision to 
the Supreme Court of Appeals, where Mr. Silveti � nally received reimbursement for his $37 meal in a decision that could 
have some serious implications regarding the standards for travel expense reimbursement.  

West Virginia Code § 23-4-8 addresses the issue of reimbursement for travel expenses when a claimant is required to 
travel for medical examination as follows:

. . . 
(c) Where the claimant is … required to undergo a medical examination or examinations, pursuant to subsection (a) 
of this section, the party that … required the medical examination shall reimburse the claimant for … reasonable 
traveling expenses as set forth in subsection (e) of this section and other expenses in connection with the examination 
or examinations.
(d) The claimant shall be reimbursed for reasonable traveling expenses as set forth in subsection (e) of this section 
incurred in connection with medical examinations, appointments and treatments, including appointments with 
the claimant’s authorized treating physician. 
(e) The claimant’s traveling expenses include, at a minimum, reimbursement for meals, lodging, and mileage. 

W. Va. Code § 23-4-8(a)-(e) (emphasis added).  As can be seen above, W. Va. Code § 23-4-8 provides for a claimant to be 
reimbursed for all reasonable traveling expenses including meals, lodging, and mileage, but the statute fails to clearly de� ne 
what is meant by “reasonable.”   For instance, should a workers’ compensation claimant attending a medical examination 
just across town be put up for a night in a hotel?  Should a claimant attending a physical therapy appointment across the 
street from his residence be provided lunch?  These are extreme examples, and certainly everyone can agree that neither of 
those scenarios seems very “reasonable,” but the point is the provisions W. Va. Code § 23-4-8 in and of themselves leave a 
great deal to interpretation. 

In West Virginia workers’ compensation, rulemaking authority lies with the Of� ce of the Insurance Commissioner and 
Industrial Council.  Recognizing a need for “bright-line” rule regarding travel expenses, the Insurance Commissioner and the 
Industrial Council promulgated W. Va. C.S.R. § 85-1-15, which set forth that the West Virginia Department of Administration’s 
Purchasing Division Travel Rules as authorized by W. Va. Code § 12-3-11 (“State Travel Rules”) shall serve as a guide as to 
what is “reasonable” in terms of travel reimbursements.  The idea being that “[i]f a state employee would be reimbursed, 
so would a workers’ compensation claimant, and if a state employee would not be reimbursed then neither is the workers’ 
compensation claimant.”  Wampler Foods, Inc. v. Workers’ Comp. Div., 602 S.E.2d 805, 820 (2004).  The State Travel Rules 
provide a non-discriminatory and easy-to-apply way to determine what is “reasonable” in terms of travel reimbursement 
which clears up the ambiguity left behind by W. Va. Code § 23-4-8, and the State Travel Rules are clear that meal expenses 
are only reimbursable when overnight lodging is required.  See Section 4.3 of the State of West Virginia Travel Rules (2015). 
Therefore, the Workers’ Compensation Of� ce of Judges in applying W. Va. C.S.R. § 85-1-15 and the State Travel Rules was 
correct in af� rming the claims administrator’s denial for reimbursement of Mr. Silveti’s $37 check from Outback, and the Board 
of Review’s order af� rming the Of� ce of Judges’ decision was also consistent with the traditional travel reimbursement rules.

When Mr. Silveti’s claim reached the Supreme Court of Appeals, the justices reversed the Board of Review’s order, holding 
that W. Va. Code § 23-4-8 entitles claimants at a minimum to meals and that the claims administrator gave Mr. Silveti less 
than what the statute required.  The Court acknowledged that the Insurance Commissioner may promulgate regulations 
interpreting West Virginia workers’ compensation statutes, however “[w]hat the Insurance Commissioner may not do is 
contravene the plain language of a statute he or she is charged with administering through a regulation which takes away a 
right speci� cally granted by the Legislature.”  The Court interpreted W. Va. Code § 23-4-8’s use of “shall” in subsections (c) 

Silveti v. Ohio Valley Nursing Home, Inc.: How a 
$37 bill from Outback could change everything

Jeffrey M. Carder, Bailey and Wyant, PLLC
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Among the many tort reform measures that have been passed by the West Virginia Legislature in the 
past four years, House Bill 2011 (H.B. 2011) signi� cantly changed West Virginia workers’ compensation 
law for deliberate intent lawsuits, allowing recovery beyond workers’ compensation bene� ts available 
for a work-related injury.  H.B. 2011, passed in 2015, made signi� cant changes to West Virginia Code §
23-4-2.  This code section contains requirements that allow the � ling of a civil action, in addition to a 
workers’ compensation claim for an injury which occurred in the course of the claimant’s employment 

and was the result of deliberate and intentional action by the employer.  Thus an employee may pursue such a civil action where he 
or she proves that the employer acted with a conscious, subjective, and deliberately formed intention to produce a speci� c injury or 
death.  In addition to clearly intentional conduct, the lawsuit may also be pursued where � ve speci� c acts all proven; i.e., (1) that a 
speci� c unsafe condition existed which would likely result in serious injury or death; (2) that the employer had actual knowledge of 
this condition; (3) that the speci� c unsafe condition was a violation of a safety statute, rule, or commonly accepted safety standard; 
(4) that the employer intentionally exposed the employee to such unsafe working conditions; and (5) that the employee suffered a 
serious compensable injury or death as a result.  Historically, the � ve-part test is the portion of Code § 23-4-2 that has received the 
most attention from the West Virginia Supreme Court of Appeals.  H.B. 2011 made signi� cant changes to three provisions of the 
� ve-part test as well as adding further provisions to Code § 23-4-2 in an effort to tighten up the statute and reduce the likelihood of 
an unmeritorious claim for deliberate intent being pursued.

H.B. 2011 also amended the statute to require the � ling of a workers’ compensation claim for bene� ts before recovery is allowed 
in a deliberate intent lawsuit.  Under prior law, a civil suit could proceed whether a workers’ compensation claim had been � led or 
not.  Requiring the � ling of a workers’ compensation claim as a pre-requisite to a civil lawsuit was an important change in the law 
as a claim now has to be � led and ruled compensable before the civil lawsuit can proceed.  To be a compensable claim, the employee 
must establish that he or she sustained an injury which occurred in the course of and resulting from covered employment.  The 
claim must also be timely � led.  In workers’ compensation claims, the compensability issue is often contested and must be litigated 

past four years, House Bill 2011 (H.B. 2011) signi� cantly changed West Virginia workers’ compensation 
law for deliberate intent lawsuits, allowing recovery beyond workers’ compensation bene� ts available 
for a work-related injury.  H.B. 2011, passed in 2015, made signi� cant changes to West Virginia Code §
23-4-2.  This code section contains requirements that allow the � ling of a civil action, in addition to a 
workers’ compensation claim for an injury which occurred in the course of the claimant’s employment 

and (d) as clear indication that the Legislature intended for all reasonable travel expenses, including meals, to be reimbursed.  
The Court reversed the Board’s decision stating the following:

Because the Insurance Commissioner’s interpretation of “reasonable” travel expenses in West Virginia 
Code St. R. § 85-1-15.1 and West Virginia code St. R. § 148-NA-4.3 is contrary to the plain meaning of West 
Virginia Code § 23-4-8, we are obliged to reject it.  Therefore, we must remand this case to the Board for an 
order consistent with state law.

Silveti, 813 S.E.2d at 126 (W. Va. 2018). 

As you can see, this case was about much more than a $37 bill from Outback Steakhouse.  The Silveti decision has 
raised many questions among workers’ compensation attorneys in West Virginia.  The Legislature provided no de� nition 
for “reasonable” in W. Va. § 23-4-8, only that all “reasonable” traveling expenses should be reimbursed.  The Insurance 
Commissioner � lled this gap with W. Va. Code § 85-1-15 and the State Travel Rules providing us clear direction as to what 
is and what is not “reasonable.”  With the Court’s holding in Silveti, there is a question as to whether the Court has rejected 
the Insurance Commissioner’s entire application of the State Travel Rules when it comes to workers’ compensation travel 
or whether the Court has simply rejected the application of Section 4.3 of the State of West Virginia Travel Rules requiring 
an overnight stay before meals become reimbursable.  Does the Silveti decision simply leave us with no other standard for 
what travel expenses should and should not be reimbursed other than those that are “reasonable”?

Recently, I received a call from a claims adjuster presenting questions regarding the following scenario.  She had referred 
a claimant for an independent medical examination.  The claimant lived in Morgantown but was required to travel to 
Charleston for an examination, which is approximately 150 miles.  Rather than drive his own car down, the claimant rented 
a car, drove down to Charleston the night before his 10:00 a.m. examination, stayed in one of Charleston’s most expensive 
hotels at $220 a night, and had dinner at The Block the evening before his examination for a mere $85.  This claimant’s travel 
expenses totaled to nearly $1,300.00.  Under W. Va. Code § 85-1-15 applying State of West Virginia Travel Rules, it was easy 
to answer the adjuster’s questions as to what expenses she should and what she should not reimburse, however under the 
decision in Silveti, that answer is not as clear.  Is an $85 dinner the night before an examination “reasonable”?

It is certainly easy to feel sympathy for Mr. Silveti.  After all, all he wanted was a $30 meal at Outback Steakhouse.  
However, this case has much more important implications that whether that $37 bill should have been paid or not.  Now, 
where we once had bright-line rules, we are left with the subjective standard of what is and what is not “reasonable,” most 
likely leading to inconsistent results among insurance carriers. 

“Deliberate Intent:”Impairment 
Thresholds

Timothy E. Huffman, Jackson Kelly PLLC
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to its conclusion before a claim moves forward to medical treatment, temporary bene� ts for time off work, and to the eventual 
determination of a permanent impairment.

While Code § 23-4-2 has always provided that the exposed or injured employee must have suffered a serious compensable 
injury or compensable death, until the passage of H.B. 2011, the statute provided no speci� c guidance as to what constituted a 
“serious compensable injury.”  A “serious compensable injury” is now de� ned as an injury which, independent of any pre-existing 
impairment, results in a permanent partial disability award of at least 13%.  Additionally, an injury must cause (1) permanent, serious 
dis� gurement, (2) a permanent or signi� cant impairment, (3) result in objectively veri� able dermatomal radiculopathy, and (4) must 
be an injury which produces objective medical evidence to support the diagnosed injury.

In cases where the claimant’s death is alleged to have occurred within eighteen months of the injury, the “serious compensable 
injury” requirement may also be met by certi� cation from an appropriately quali� ed physician that the condition or injury is likely to 
result in death within that time period.  The certifying physician must also disclose all evidence upon which the certi� cation is based.  
This section is primarily aimed to assist employees who have been diagnosed with mesothelioma or other types of terminal cancers.

In the case of an employee who suffers from occupational disease resulting in complicated pneumoconiosis or progressive 
massive � brosis, the “serious compensable injury” requirement may be met when that disease results in pulmonary impairment of 
at least 15%, as measured by the standards utilized by the West Virginia Workers’ Compensation Pneumoconiosis Board.

With these thresholds now in place, the amount of permanent partial disability awarded in a workers’ compensation claim has 
become a matter of importance.  In traumatic injury claims, Code § 23-4-6(f) contains a table that prescribes the speci� c percentage of 
disability for certain injuries.  Most injury impairment is determined by the use of the AMA Guides, 4th Edition in conjunction with 
applicable provisions of 85 CFR 20, commonly known as Rule 20.  In the case of neck and back injuries, Rule 20 contains tables for 
use in determining impairment for lumbar, thoracic, and cervical spine injuries.  Each table speci� es � ve categories of impairment 
with a range of percentage established for each category.  In order to meet the deliberate intent threshold in a traumatic injury claim, 
the impairment level must be at least 13% and the injury must cause permanent, serious dis� gurement, permanent loss, signi� cant 
impairment of function, or result in objectively veri� able dermatomal radiculopathy.  In many claims, to qualify under the percentage 
threshold and also meet the additional requirements, the permanent partial disability award will be greater than the 13% minimum.  
For example, in the case of thoracic or cervical spine claim, a qualifying injury would rise to the level of least Category III or higher 
with an impairment of 15% to 18% in order to also meet the radiculopathy requirements of the statute.

Clearly, with the statutory threshold in place, the West Virginia Legislature has signi� cantly tightened up deliberate intent statute.  
The question remains now whether this legislative enactment will survive review by the West Virginia Supreme Court of Appeals, 
which is certain to come.

Recently, an interesting decision regarding overpayment of temporary total disability (“TTD”) 
bene� ts came down from the Supreme Court of Appeals of West Virginia.  In Reed v. Exel Logistics, Inc., 
the claimant sustained a compensable workplace injury and received approximately 127 weeks of TTD 
bene� ts.  No. 17-0864, 2018 W. Va. LEXIS 468 (June 6, 2018).  However, W. Va. Code § 23-4-6(c) limits 
payment of TTD bene� ts to that of 104 weeks as follows:

. . . [The] aggregate award for a single injury for which an award of temporary total disability bene� ts is made . . . shall 
be for a period not exceeding one hundred four weeks.  Notwithstanding any other provision of this subdivision to 
the contrary, no person may receive temporary total disability bene� ts under an award for a single injury for a period 
exceeding one hundred four weeks . . . .

The employer argued that the statute is unambiguous and that there are no exceptions to the 104 week statutory limit and that, 
therefore, the additional 156 days the employer paid beyond 104 weeks should automatically be considered an overpayment. 

The claimant countered with the argument that a claimant is presumptively entitled to TTD bene� ts, and that under W. Va. 
Code § 23-4-1c(h) an overpayment only occurs when two things occur: (1) an employer has applied for modi� cation of a TTD 
bene� t award; and (2) has received a decision in an adversarial proceeding in which it was determined that the claimant was not 
entitled to receive such bene� ts.  The claimant cited to W. Va. Code § 23-4-1c(h), which provides in its pertinent part as follows:

(h) In the event that an employer � les a timely objection to any order of the Insurance Commissioner, private carrier or 
self-insured, whichever is applicable, with respect to compensability, or any order denying an application for modi� cation 
with respect to temporary total disability bene� ts, . . . the division shall continue to pay to the claimant such bene� ts . . . 
during the period of such disability.  Where it is subsequently found by the Insurance Commissioner, private carrier or 
self-insured, whichever is applicable, that the claimant was not entitled to receive such temporary total disability bene� ts . 

Reed v. Exel Logistics, Inc.: 
A Cautionary Tale

Lisa Warner Hunter, Pullin, Fowler, Flanagan, Brown & Poe PLLC
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. . , or any part thereof, so paid, the Insurance Commissioner, private carrier or self-insured, whichever is applicable, shall 
credit said employer’s account with the amount of the overpayment.  When the employer has protested the compensability 
or applied for modi� cation of a temporary total disability bene� t award . . . and the � nal decision in that case determines 
that the claimant was not entitled to the bene� ts . . . , the amount of bene� ts or expenses is considered overpaid. For 
all awards made . . . the Insurance Commissioner, private carriers or self-insured employer may recover the amount of 
overpaid bene� ts or expenses by withholding, in whole or in part, future disability bene� ts payable to the individual in 
the same or other claims and credit the amount against the overpayment until it is repaid in full.

The claimant argued that the employer never attempted to modify or terminate bene� ts at the 104 week maximum as required 
under W. Va. Code § 23-4-1c(h), but instead continued to pay bene� ts 156 days after the statutory maximum had expired.

The employer replied that W. Va. Code § 23-4-1c(h) was meaningless because it is outdated and a left-over provision from days 
gone by.  Employers no longer object to decisions made by private insurance carriers or apply for modi� cations of TTD bene� ts.  
Instead, the insurance carrier has sole authority to act upon the employer’s behalf in all aspects of litigation of the claim. 

The Workers’ Compensation Of� ce of Judges reversed the claims administrator’s order, holding that the employer was legally 
prohibited from declaring an overpayment for the 156 days on the basis that the claims examiner had failed to timely seek termination 
of the claimant’s bene� ts after the maximum 104 weeks had run.  However, the Workers’ Compensation Board of Review reversed 
the Of� ce of Judges’ decision, holding that W. Va. Code § 23-4-6(c) unambiguously limits a claimant’s entitlement to TTD bene� ts 
to 104 weeks and that the claimant had received bene� ts to which he was not entitled.  

When appealed to the Supreme Court of Appeals, the Court reversed the Board’s decision, noting that the claimant had a 
reasonable reliance on continuing TTD bene� ts and had not been provided any notice, objection, or appealable order that his TTD 
bene� ts would be suspended at the expiration of 104 weeks.  Additionally, the Court held that W. Va. Code § 23-4-1c(h) was not a 
pointless anachronism.  The Court cited to a 1983 case, Butcher v. State Workers’ Compensation Commissioner, in which the Court 
determined that TTD bene� ts would continue while employers protested their continued payment.  173 W. Va. 306, 315 S.E.2d 563 (W. 
Va. 1983).  In Butcher, the Court noted that the legislature amended 23-4-1c(h) in 1974 to require continued payment of TTD bene� ts 
while the protest was pending and only allowed for an overpayment where the employer prevailed on the protest.  Id.  The Court 
also cited to its 1979 holding in Mitchell v. State Workmen’s Compensation Commissioner in which it held that the overpayment 
provisions of W. Va. § 23-4-1c only apply where the Commissioner determines in a W. Va. Code § 25-5-1 hearing that the claimant 
was not lawfully entitled to TTD bene� ts.  163 W. Va. 107, 256 S.E.2d 1 (W. Va. 1979).  The Court then noted that by virtue of the 
holdings in Mitchell and Butcher, where an employer had not originally protested an initial TTD award the employer’s remedy is to 
� le a petition for modi� cation.  Reed at *17.  Although the Court acknowledged that the workers’ compensation commissioner has 
since been replace by the insurance commissioner, and adversarial 
proceedings under W. Va. Code § 25-5-1 are now resolved by the 
Of� ce of Judges rather than a commissioner, the Court held that the 
central propositions under Mitchell and Butcher continue to stand: 
“the overpayment provisions of W. Va. Code § 23-4-1c(h) apply only 
where, after an adversarial proceeding to resolve an employer’s 
attempt to modify or terminate, the claimant is determined to not 
be lawfully entitled to temporary total disability bene� ts.”  Id.  The 
Court held that because the carrier has sole authority to act on behalf 
of the employer in all aspects related to litigation of the claim, the 
carrier had an obligation to seek modi� cation of a prior award, and 
“[b]ecause the claims examiner did not seek to modify and terminate 
the temporary total disability bene� ts at the end of 104 weeks, as 
required by the clear language of W. Va. Code § 23-4-1c(h), the claims 
examiner may not seek to recover as overpayments the 156 days of 
bene� ts paid beyond that deadline.”  Id. at *20.

Notably, Justice Walker dissented, stating that she would have 
af� rmed the Board’s ruling stating that W. Va. Code § 23-4-6(c) 
is clear that a claimant is statutorily entitled to no more than 104 
weeks of TTD bene� ts, and in this particular instance the claimant 
received payments for a period of time to which he was not entitled.  
Accordingly, Justice Walker expressed the opinion that the employer 
was correct in declaring the overpayment. 

The holding in Reed seems to be limited to only those 
circumstances involving an overpayment of TTD bene� ts after the 
statutory 104 weeks has run.  The main take-away from this ruling 
is a warning to claims administrators to monitor their claims for 
this 104 week deadline and issue written notice of suspension or 
termination of bene� ts. 
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The Economic Impact of Workers’ 
Compensation Reform in West Virginia

Steven K. Wellman, Jenkins Fenstermaker, PLLC

During the early twentieth century, all states in the United States enacted some form of 
workers’ compensation insurance system.  Each state’s system, including West Virginia’s, was 
designed to keep workplace injuries out of the courts.  Employees were not required to demonstrate 
negligence or fault on behalf of their employer to recover for their injuries, and employers lost the 
common law defenses of contributory or comparative fault, assumption of risk, etc.  These systems 
were intended to provide ef� cient and expeditious payment of medical costs, lost wages, and other 

bene� ts for injured workers, while keeping the courts free of workplace injury claims and minimizing legal costs for employers.  

Most states allowed employers to purchase workers’ compensation insurance from private insurance companies, 
but West Virginia’s system, enacted in 1913, was “monopolistic,” meaning that employers could only purchase workers’ 
compensation insurance through the state.  At various times, the state’s system was called the Workmen’s Compensation 
Commission, the Workers’ Compensation Division of the Bureau of Employment Programs, and then the Workers’ Compensation 
Commission as a stand-alone agency.  The various programs served four primary functions, which were to levy and collect 
premiums, regulate self-insurers, administer and make decisions regarding payable bene� ts, and resolve disputes.  

The agency began to suffer severe � nancial constraints and various statutory reforms were enacted.  It is said that 
the Workers’ Compensation Fund was “losing $1 million a day and the program had an unfunded liability of $3 billion.”1

Although debate raged as to why the de� cit had grown so large, it was generally accepted that the Fund reached its dire 
� nancial position from a combination of factors, which included “rule of liberality” jurisprudence and a perceived ease 
with which claimants received bene� ts, a group of medical and vocational providers who were alleged to have provided 
lengthy and arguably excessive or unnecessary treatment to injured workers, and a group of employers who did not pay 
into the Fund or who underpaid into the Fund, often in a premediated scheme, with virtually no adverse consequence to 
the non-paying employer.  

Courts applied the “rule of liberality,” which stated that evidence should be interpreted liberally in the claimant’s 
favor.  The Supreme Court of Appeals of West Virginia applied this rule in virtually every case that came before it, practically 
from the inception of the workers’ compensation program.  The Court recognized the principle in Culurides v. Ott, 90 S.E. 
270 (1916), and other very early decisions, and it became a staple of the law that made the defense of workers’ compensation 
cases challenging for employers.  Many advocates for the employer community, such as the West Virginia Chamber of 
Commerce, argued that the state’s rule of liberality jurisprudence was the single biggest contributing factor to the state’s 
workers’ compensation de� cit.  Defense Trial Counsel of West Virginia’s Civil Justice Committee Report on the State of 
West Virginia’s Civil Justice System, published in 2003, provided an article in Appendix 1 entitled “West Virginia’s Workers’ 
Compensation Crisis:  Does the Supreme Court of Appeals Contribute to the Problem?”  This article reviewed and reported 
upon 923 workers’ compensation decisions issued by the Court between 1999 and 2003.  The study found that the Court 
ruled for the claimant in over 75% of the reviewed cases, with three of the individual justices’ voting records being reported 
as favorable to the claimant in over 83% of workers’ compensation cases.  These results were usually justi� ed by citation to 
the rule of liberality, and this made the litigation environment for employers extremely inauspicious.  Some argued that this 
had no signi� cant impact on the � nancial woes of the Workers’ Compensation Fund and that employer abuse was more to 
blame.  No doubt, abuses by unscrupulous employers and medical and vocational providers had an impact, but reliable 
studies do not exist, as far as I am aware, which attempted to � esh out the relative contributions of the judicial system, the 
medical community, and the employer community to the state’s workers’ compensation de� cit.  

As the problem evolved, there were attempts to reform the system.  In 1995, the legislature enacted statutory changes 
which would have signi� cantly modi� ed bene� ts, including permanent total disability bene� ts, but some of these reforms 
ran into trouble in the courts on constitutional and other grounds.  Then, in 2003, there were even more signi� cant statutory 
reforms, including the elimination of the liberality rule and further modi� cations to bene� ts. 

 Still, the � nancial condition of the Fund continued to deteriorate rapidly, leading to even more drastic changes.  In 
2005, West Virginia abandoned the monopolistic model and allowed a fully privatized2 workers’ compensation market.  The 
West Virginia Employers’ Mutual Insurance Company, which later became BrickStreet Mutual Insurance Company, was 
created.  All workers’ compensation liabilities after January 1, 2006 became the responsibility of the new mutual company, 
and other private carriers were allowed to begin selling workers’ compensation insurance effective July 1, 2008.  All insured 
workers’ compensation liabilities incurred before January 1, 2006 remained with the state under the “Old Fund.”  The Old 

1  How Privatization Saved Workers’ Comp, Hoppy Kercheval, www.wvmetronews.com, August 28, 2017.  
2  The last state to privatize its workers’ compensation market prior to West Virginia, Nevada, completed the process over a period of � ve years, while 
West Virginia completed the process in less than one year.
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Fund and the private insurance market are now administered and regulated by the Of� ce of the Insurance Commissioner 
and the Industrial Council.  

 I have mentioned that the 2003 and 2005 reforms eliminated the liberality rule and privatized the insurance market.  
Since 2003, the workers’ compensation system has seen many other changes, some of which were aimed at bene� ts, but 
others provided protections against employer and medical provider abuse.  Below is a short description of just some of these 
changes:

• A medical management rule, W.Va. C.S.R. Section 85-20 et seq. (2006), often referred to as “Rule 20,” was promulgated 
and is one of the most comprehensive medical management rules in any workers’ compensation program in the 
United States.  Rule 20 promotes prompt, ef� cient, and goal-oriented treatment of workers’ compensation claimants 
with strict limits on the number and type of treatments allowed for speci� cally identi� ed injuries and conditions, 
including most of the common injuries and conditions that are the subject of workers’ compensation claims.

• Premiums are now charged to employers in advance of the upcoming policy year, rather than in arrears for the 
previous policy year, as when the State managed the Fund.

• An employer’s default on workers’ compensation premium obligations can now result in loss of coverage, elimination 
of the ability to purchase coverage, the loss of civil immunity, the loss of business and regulatory licenses, and 
company potential monetary penalties for company of� cers.

• A procedure was established for “expedited adjudication” of compensability, medical, and temporary total disability 
issues, shortening the time frame within which these matters may be litigated.3

• Attorneys’ fees and costs are now payable for any medical protest in which a claimant prevails.4

• Attorneys’ fees and costs are now payable if a claim administrator “unreasonably” denies a claim or bene� ts.5

• Virtually any issue/claim may now be settled on a full and � nal basis.6

• Many amendments were enacted to W.Va. Code Section 23-4-6, making it signi� cantly more dif� cult to qualify for 
permanent total disability bene� ts.

• All disputes in workers’ compensation claims are decided pursuant to a preponderance of the evidence standard.

How successful have the reforms been?  West Virginia now offers a private workers’ compensation market in which 
there are over 270 carriers selling workers’ compensation insurance.  The Insurance Commissioner reports that aggregate loss 
costs are down over 72% since 2006, with thirteen consecutive years of decreases.7  One study8 indicates that West Virginia’s 
workers’ compensation costs per $100 of payroll decreased from $2.01 in 2011 to $1.61 in 2015, the largest decline in the nation 
over that time period, a time when workers’ compensation costs actually increased in the rest of the nation.  It is worth noting, 
however, that according to the NASI study, West Virginia’s costs per $100 of payroll still exceeded the national average of 
$1.29 through 2015.  Another study,9 published by the American Legislative Exchange Council or “ALEC,” reported that 
West Virginia’s average costs per $100 of payroll were down to $1.22 through 2015, which would rank fourth lowest in the 
country.  The ALEC study also suggests that West Virginia’s average workers’ compensation costs as a percentage of payroll 
were lower through 2015 than any of our � ve bordering states.  While the conclusions of these studies vary signi� cantly, it is 
clear that West Virginia has seen a signi� cant cost reduction10 in workers’ compensation over the last several years.  The state 
is now much closer to the national average in terms of workers’ compensation costs and is in a more competitive posture 
with our bordering states than it was prior to the reforms.  

Have the reforms reduced costs in less direct ways, i.e. in ways other than lower insurance premiums?  The answer is 
yes.  Prior to 2005, there were more than 30,000 protests � led per year with the Workers’ Compensation Of� ce of Judges.  
Since then, protests have decreased each year, with the Of� ce of Judges now reporting that it received 3,250 protests in 2017, 
a near-90% reduction in the amount of workers’ compensation litigation in West Virginia from its highpoint.11  Not only is 
there less litigation, the time it takes to litigate a case is usually quite reasonable.  Thus far in 2018, the Of� ce of Judges has 
complied with its time standards12 in almost 92% of the cases before it and has issued a � nal decision within sixty days of 

3  W.Va. Code § 23-4-1c (a)(3) (2005).
4  Under W.Va. Code Section 23-5-16 (2009), a claimant is entitled to attorneys’ fees payable by the claim administrator not to exceed $125 per hour, plus 
reasonable costs, for obtaining any decision reversing the denial of medical treatment.  Attorneys’ fees are capped at $500 per protest and $2,500 per claim.
5  See W.Va. Code § 23-2C-21 (c) (2009). 
6  See W.Va. C.S.R. § 85-12 et seq. (2006); W.Va. Code § 23-5-7 (2015).  Prior to 2005, the parties to a workers’ compensation claim could not settle medical 
bene� ts, and any settlement of indemnity bene� ts was subject to judicial review.  Neither restriction exists under current law.
7  http://www.wvinsurance.gov/Workers-Compensation.  
8  In West Virginia, Workers’ Compensation Bene� ts and Costs Drop Sharply Compared to Rest of U.S., National Academy of Social Insurance, October 5, 2017.  
See https://www.nasi.org/press/releases/2017/10/press-release-west-virginia-workers%E2%80%99-compensation.  
9  Rich States, Poor States, Alec-Laffer State Economic Competitiveness Index, 10th Edition.  See https://www.alec.org/app/uploads/2017/04/2017-RSPS-
INDEX-v5.pdf.  
10  To further illustrate the rapid and signi� cant decline of workers’ compensation costs in West Virginia, ALEC reported in 2010 that West Virginia’s 
workers’ compensation costs per $100 of payroll through 2008 were $1.86.
11  Of� ce of Judges’ Report to Industrial Council, Rebecca A. Roush, Chief Administrative Law Judge, May 10, 2018.
12  W.Va. C.S.R. Sections 93-2-6 and 93-2-7 (2004) set forth mandatory time standards for the Offi  ce of Judges to issue decisions in various types of cases.
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the conclusion of the evidentiary time frame in 97.6% of cases.  In short, litigants tend to receive prompt adjudication and 
employers and insurers, who typically pay legal fees on an hourly basis, bene� t from the shorter life span of a litigated 
matter.  The second and third levels of workers’ compensation litigation, the Board of Review and the Supreme Court, are 
also quite prompt in comparison to times gone by.  Two years ago, I would advise a client that it could expect a litigated 
issue to take several years – often four years or more – to work its way through the entire appellate pipeline, but now I � nd 
that a case can go from initial protest to decision by the Supreme Court in under two years, depending upon the type of 
issue and a handful of other variables.  

I conclude by noting that the West Virginia Legislature enacted H.B. 4628 during the 2018 session.  This bill terminates the 
West Virginia De� cit Reduction Surcharge effective January 1, 2019.  This surcharge, which is 9% on all workers’ compensation 
policies sold to West Virginia employers, was levied to fund “Old Fund” liabilities.  With the cessation of this surcharge, 
insured West Virginia employers can expect to enjoy even more signi� cant savings on their workers’ compensation costs. 

DTCWV Wellbeing Thresholds
Karen Kahle, Steptoe & Johnson PLLC

On March 21, 2018, Chief Justice Margaret Workman entered an order establishing the West Virginia 
Task Force on Lawyer Well-Being.1  West Virginia joins eleven other states which have formed well-being 
task forces or groups within the past year.2  The WV Task Force consists of nineteen members, including 
its chair, Justice Beth Walker.3  It will kick off  its work with a meeting in May, and ultimately report its 
recommendations to the Supreme Court no later than December 31, 2018.

These state by state well-being task forces and groups were inspired, for the most part, by The Path to 
Lawyer Well-Being: Practical Recommendations for Positive Change (Report of the National Task Force on 
Lawyer Well-Being).4  This national report recognized that “[t]o be a good lawyer, one has to be a healthy 

lawyer.  [Two 2016 studies, one among lawyers and one among law students,] reveal that too many lawyers and law students experience 
chronic stress and high rates of depression and substance abuse.”  Ultimately, this national report makes a number of recommendations 
to specifi c stakeholders in the legal community, with the goal of “construct[ing] a profession built on greater well-being, increased 
competence, and greater public trust.”

This national report as well as the work of the WV Task Force will be discussed in future columns.  However, as a starting point, it’s 
important to take a closer look at the 2016 revelations from the Hazelden-Betty Ford Foundation/American Bar Association Commission 
on Lawyer Impairment’s survey of the legal profession to get a better understanding of the urgency of the work of these well-being task 
forces.  

An article discussing the results of the national survey of nearly 13,000 currently-practicing lawyers was published in the peer-
reviewed Journal of Addiction Medicine two years ago.5  Even to those who work in this fi eld, the results were alarming. 

Regarding problematic drinking, the survey revealed that nearly 21% of responding attorneys engage in hazardous, harmful, and 
potentially alcohol-dependent drinking.  In comparison, according to the National Institute on Alcohol Abuse and Alcoholism, 7% of the 
general adult population in the United States suff ered from an alcohol use disorder in 2013. 

Survey results also revealed that problem drinking changes over time in practice and with age.  Nearly 29% of attorneys in their 
fi rst ten years of practice engage in problematic drinking.  Approximately 21% of attorneys in practice between eleven and twenty years 
report problematic drinking, with declining rates reported as time in practice increased.  Based on age, the survey found that reported rates 
of problematic drinking by attorneys under the age of thirty were highest (over 32%) with those age thirty-one to forty years reporting 
problematic drinking at a rate of 26%, with declining rates as the attorney’s age increases.   

As for depression, 28% of survey respondents reported mild or higher levels of depression, with 46% of respondents reporting a 
concern with depression at some point during their career.  Mental health issues often co-occur with alcohol use disorders, and the survey 
revealed signifi cantly higher levels of depression, anxiety, and stress among those screening positive for problematic alcohol use.  In 
comparison, according to the Centers for Disease Control and Prevention, approximately 7.6% of the general population (age twelve and 
older) in the United States reported moderate or severe levels of depression.

With respect to anxiety, 19% of survey respondents indicated mild or higher levels of anxiety currently, and 61% reported concerns 
with anxiety at some point in their career.  As for stress, 23% of survey respondents reported mild or higher levels of stress.

It isn’t hard to see how these results could not be ignored, inspiring a well-being movement in our profession which is gaining steam. 

1  Supreme Court Establishes Task Force on Lawyer Well-Being, retrieved from http://www.courtswv.gov/public-resources/press/releases/2018-releas-
es/March22_18.pdf.

2  Based on information gathered by Jonathan White, Attorney Regulation Counsel, Colorado Supreme Court of Appeals, as of March 23, 2018. 
3  See note 1, supra.
4  August 2017, retrieved from http://lawyerwellbeing.net/wp-content/uploads/2017/11/Lawyer-Wellbeing-Report.pdf.
5  J Addict Med 2016; 10: 46-52, retrieved from  http://journals.lww.com/journaladdictionmedicine/Fulltext/2016/02000/The_Prevalence_of_Sub-
stance_Abuse_and_Other_Mental.8.aspx.


