Waiving the Fifth
Amendment Before
Congress — Not as Easy
As Congress Might Hope

n June 28, 2013, the House Oversight and
OGovernment Reform Committee (the commit-
tee) passed a resolution declaring that IRS offi-
cial Lois Lerner waived her Fifth Amendment rights

when she appeared at a hearing before the committee on
May 22, 2013.!

Lerner serves as the IRS’s
director of the Tax-Exempt and
Government Entities Division;
she is currently on paid admin-
istrative leave from the IRS as a
result of allegations that her
division improperly scrutinized
purported conservative organi-
zations seeking tax-exempt sta-
tus. At the Oversight Committee
hearing, Lerner made an open-
ing statement attesting that she
had done nothing wrong and
had broken no laws in connec-
tion with the scandal.

House Republicans now
contend that Lerner’s opening
statement operated as a waiver
of her Fifth Amendment right
against self-incrimination and
that she may now be recalled
before the committee and sub-
jected to cross-examination, or
held in contempt of Congress.
Oversight Committee Chair
Darrell E. Issa (R-CA) (a non-
lawyer) rejected calls from
Oversight Committee ranking
minority member Elijah E.
Cummings (D-MD) (a lawyer)
to convene a hearing and call
legal experts to testify about
whether Lerner waived her Fifth
Amendment rights.

The Fifth
Amendment Privilege

The Fifth Amendment
provides that “[n]o person ...
shall be compelled in any criminal case to be a witness
against himself.”> At first glance, it would appear that
the privilege may only be invoked in “criminal” cases
and is thus unavailable in civil matters, regulatory
hearings or, as at issue in Lerner’s case, congressional
testimony. In Kastigar v. United States,’ however, the
Supreme Court emphasized that the Court has histor-
ically been “zealous to safeguard the values which
underlie the [Fifth Amendment] privilege” and
explained that the privilege “can be asserted in any pro-
ceeding, civil or criminal, administrative or judicial,
investigatory or adjudicatory[.]”* A witness may prop-
erly invoke the privilege when the witness “reasonably
believes” that a disclosure “could be used in a criminal
prosecution or could lead to other evidence that might
be so used.”® Examples in which a witness in a congres-
sional hearing was subsequently found to have inad-
vertently waived the Fifth Amendment are rare. Both
Republican and Democrat members of the committee,
however, have publically stated that they believe that
the rules applicable to court witnesses should apply in
Lerner’s case.®
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Waiving the Fifth
Amendment Privilege

The Supreme Court has emphasized
that waiver of the Fifth Amendment
privilege “is not to be lightly inferred,”
and that “courts must indulge every rea-
sonable presumption against waiver.”®

Nevertheless, the protections
afforded by the Fifth Amendment can
of course be waived. For example, most
lawyers are certainly familiar with so-
called “Miranda waivers,” whereby an
individual suspected of criminal
wrongdoing is advised by the police of,
among other things, the right to remain
silent and that anything said after being
advised of the right against self-incrim-
ination may be used against the person
in court, provided that the person’s
Fifth Amendment waiver was knowing
and intelligent.’

Fifth Amendment rights can be
waived in other ways. Most relevant to
Lerner’s case, a waiver of the privilege
may be inferred from a witness’s prior
testimony that is related to the same sub-
ject matter — sometimes referred to as a
“testimonial waiver” As one court has
explained, however, a testimonial waiver
is also not to be lightly inferred."

In Klein v. Harris," the U.S. Court
of Appeals for the Second Circuit out-
lined the test for determining whether
there has been a testimonial waiver of
the privilege against self-incrimination.
First, it must be shown that “the wit-
ness’s prior statements have created a
significant likelihood that the finder of
fact will be left with and prone to rely
on a distorted view of the truth”"
Second, the witness must have also had
“reason to know that his prior state-
ments would be interpreted as a waiver
of the Fifth Amendment’s privilege
against self-incrimination.”"

Did Lerner Waive Her Fifth
Amendment Right Against
Self-incrimination?

A threshold inquiry — whether
when Lerner appeared before the com-
mittee she had a reasonable belief that
her testimony might be used against her
— appears easily satisfied. Indeed,
Speaker of the House John Boehner (R-
OH) has publically asked, “Who is going
to jail over this scandal?”" Moreover,
Lerner has not, to date, been offered
immunity  for  her  testimony.
Accordingly, it appears beyond dispute
that the Fifth Amendment is implicated.

Turning to the test outlined in
Klein, the next question is whether
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Lerner’s opening statement left the
committee with a “distorted view of the
truth.” Some Republican members of
the committee certainly believe that she
did.”” A parsing of Lerner’s actual state-
ments to the committee, however, indi-
cates that she said nothing to “distort”
any of the underlying facts being inves-
tigated by the committee. Rather, as set
forth below, Lerner simply made a brief
blanket statement attesting to her inno-
cence, and then invoked the privilege:

not done anything wrong. I
have not broken any laws. I
have not violated any IRS rules
or regulations, and I have not
provided false information to
this or any other congressional
committee. And while I would
very much like to answer the
committee’s questions today, I
have been advised by my coun-
sel to assert my constitutional
right not to testify or answer

Good morning Mr. Chairman
and members of the commit-
tee. My name is Lois Lerner and
I am the director of exempt
organizations at the Internal
Revenue Service. I have been a
government employee for over
34 vyears. I initially practiced
law at the Department of
Justice and later at the Federal
Election Commission. In 2001,
I moved to the IRS to work in
the exempt organizations office
and in 2006 I was promoted to
be director of that office.
Exempt Organizations oversees
about 1.6 million tax-exempt
organizations and processes
over 60,000 applications for tax
exemption a year. As director, I
am responsible for about 900
employees nationwide and
administer a budget of almost
$100 million dollars. My pro-
fessional career has been devot-
ed to fulfilling responsibilities
of the agencies for which I have
worked and I am very proud of
the work that I have done in
government.

On May 14th, the Treasury
inspector general released a
report finding that the Exempt
Organizations field office in
Cincinnati, Ohio, used inap-
propriate criteria to identify for
further review applications
from  organizations  that
planned to engage in political
activity, which may mean that
they did not qualify for tax
exemption. On that same day,
the Department of Justice
launched an investigation into
the matters described in the
inspector general’s report. In
addition, members of this com-
mittee have accused me of pro-
viding false information when I
responded to questions about
the IRS processing of applica-
tions for tax exemption. I have

questions related to the subject
matter of this hearing. After
very careful consideration, I
have decided to follow my
counsel’s advice and not testify
or answer any of the questions
today. Because I am asserting
my right not to testify, I know
that some people will assume
that I have done something
wrong. I have not. One of the
basic functions of the Fifth
Amendment is to protect inno-
cent individuals and that is the
protection I am invoking today.
Thank you."

It is indeed hard to see how
Lerner’s statement distorted the truth.
The first paragraph of the statement
simply provided the committee with
her background and did not touch on
the substance or subject matter of the
underlying inquiry. Next, the first por-
tion of the second paragraph summa-
rized what is best described as the pro-
cedural history leading up to Lerner’s
appearance before the committee.
Finally, the remainder of the statement
is nothing more than a boilerplate
denial of any personal misconduct —
Lerner did not even offer a general
challenge to the inspector general’s
findings; rather, she seems to be stat-
ing that, even if the allegations set
forth in the inspector general’s report
are all true, she did not do anything
improper or illegal. As such, it appears
that Lerner’s statement cannot satisfy
the first prong of the inquiry set forth
in Klein.

Assuming for the sake of argument,
however, that the first Klein prong has in
fact been satisfied, it appears unlikely that
the second prong of the Klein analysis has
also been satisfied. Indeed, the very fact
that Lerner expressly stated that she had
chosen to invoke her Fifth Amendment
protections on the advice of her attorneys
undermines any argument that she “had
reason to know”"” that her statements
would be interpreted as a Fifth
Amendment waiver. Indeed, her state-
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"IFTH AMENDMENT BEFORE CONGRESS

WAIVING THE

ment indicates only a belief that anything
she might say beyond her statement might
operate as a waiver of her Fifth
Amendment rights. As the Klein court
explained, “[i]t would be unfair to the wit-
ness for a court to infer [testimonial]
waiver unless the witness had reason to
know, when he made the prior statements,
that he might thereby be found to have
waived his Fifth Amendment privilege.”**

Lerner Did Not Waive Her
Fifth Amendment Rights

As the foregoing discussion illus-
trates, testimonial Fifth Amendment
waivers are rare and are generally found
“only in the most compelling of circum-
stances.”” Although some House mem-
bers certainly smell political blood in the
water, such considerations fall well short
of compelling legal circumstances. That
said, it is surely in the public’s interest to
develop a complete understanding of
what happened in the Cincinnati field
office and whether any organization was,
in fact, singled out or improperly scruti-
nized due to the organization’s political
leanings. However, the committee’s
recent resolution — voted along party
lines — simply finding that Lerner
waived her Fifth Amendment rights was,
in the first place, an improper exercise of

congressional authority and, moreover,
a misapplication of the doctrine of Fifth
Amendment testimonial waivers.
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