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An unexpected new development casts doubt about the future success of the 

Service's major initiative in the campaign against hidden offshore accounts. Even 

more distressing are the implications for taxpayers in general about trusting IRS 

statements. 

As tax practitioners around the country have recently learned, and as described in recent press 

reports concerning U.S. accountholders at Bank Leumi in Israel, 1 a fundamental and detrimental 

change in the federal government's policies with regard to U.S. taxpayers who have made a 

voluntary disclosure of a foreign financial account to the IRS is underway. In short, taxpayers who 

have satisfied the requirements of the Service's voluntary disclosure program are discovering that 

the government will ignore its end of the voluntary disclosure bargain whenever it sees fit. 



As discussed below, these recent developments appear to violate the terms of the Service's own 

guidance as well as legal precedent. To be sure, this about-face by the government shakes the 

very foundation of the Service's highly publicized Offshore Voluntary Disclosure Program 

(OVDP), and will surely undermine the government's credibility with respect to the current and 

any future compliance programs. 

Aside from the immediate harm to the taxpayers involved—who now unexpectedly face the fear 

and uncertainty of a possible criminal investigation and/or crippling financial penalties—the 

government's new position puts defense attorneys and tax practitioners in a quandary as to 

whether they can properly advise clients that they may rely on the written representations of the 

IRS that is it safe for them to enter the OVDP, waive all privileges, and voluntarily disclose the 

details of their offshore financial activity. 

BACKGROUND 

On 3/26/09, the IRS announced its first Offshore Voluntary Disclosure Program (the "2009 

OVDP"). The 2009 OVDP permitted U.S. taxpayers with unreported foreign accounts to avoid 

criminal charges and pay reduced civil penalties by making a voluntary disclosure to the IRS. By 

all accounts, the 2009 OVDP was a resounding success, and on 2/8/11 the Service announced a 

second voluntary disclosure program (the "2011 OVDP"). 2  

Over 33,000 U.S. taxpayers avoided criminal prosecution and participated in the 2009 and 2011 

OVDPs, resulting in the collection of over $5 billion in unpaid taxes, interest, and penalties. 3 

These programs were so successful that on 1/9/12 the IRS announced a third initiative (the "2012 

OVDP"). Unlike the prior programs, the terms of the 2012 OVDP do not impose a deadline by 

which taxpayers must make a voluntary disclosure to be eligible to avoid criminal prosecution and 

pay reduced penalties. 

When the 2009 OVDP program was announced, then-IRS Commissioner Shulman publicly 

offered "a chance for people to come clean on their own" and encouraged taxpayers to make a 

voluntary disclosure to the IRS in order to "avoid criminal prosecution," "get a fair settlement," and 

have "certainty and consistency in how their case will be handled." 4 When the 2011 OVDP was 

announced, Commissioner Shulman similarly stated that the Service was presenting taxpayers 

with "a fair offer for people with offshore accounts who want to get right with the nation's 



taxpayers" and that those wishing to make a voluntary disclosure would be given "the chance to 

get certainty about how their case will be handled." 5 Commissioner Shulman further emphasized 

that taxpayers who make a voluntary disclosure "can avoid criminal prosecution." 6  

More recently, Commissioner Shulman explained that a primary aim of the Service's offshore 

voluntary disclosure initiatives is to bring "U.S. taxpayers back into the system ... back into 

compliance ... so they properly report and pay their taxes for years to come." 7 Commissioner 

Shulman's public remarks and the highly touted success of the voluntary disclosure programs 

have induced thousands of taxpayers to come forward and deal with their unreported offshore 

accounts. 

In addition to the Commissioner's public comments, the Service's website further encourages 

taxpayers to participate in the voluntary disclosure program because doing so will "avoid 

prosecution and limit ... exposure to civil penalties...." 8 Indeed, the IRS cautions that taxpayers 

face a plethora of criminal charges if they "don't come in under OVDP," including tax evasion, 

filing a false return, failing to file a tax return, and failing to file reports detailing offshore assets, 

and that these crimes may result in prison time and substantial fines. 9  

Even if the government decides to forgo criminal action, taxpayers who do not participate in the 

OVDP face numerous and substantial civil penalties. These include a penalty for failing to file an 

annual FBAR form, which can be as high as 50% of the total balance of each foreign account as 

of June 30th each year, as well as a fraud penalty amounting to 75% of the unpaid taxes. 10  

OVDP IN OPERATION 

In reliance on Commissioner Shulman's public statements and on the information publicized by 

the IRS, thousands of taxpayers heeded the directive to "come clean" and have voluntarily 

disclosed their interests in offshore bank accounts. Those under audit or criminal investigation are 

ineligible to participate in the voluntary disclosure program. 11 Therefore, in accordance with the 

Service's provisions governing the voluntary disclosure process, taxpayers first seek "pre-

clearance" to make a voluntary disclosure by transmitting certain identifying information to the 

IRS Criminal Investigation Lead Development Center. 12 Qualifying taxpayers thereafter receive a 

"Pre-clearance Notice" directing them to mail a "Voluntary Disclosure Letter" to the IRS Criminal 

Investigation Division (CI) within 30 days so that their voluntary disclosure can be processed. 13  



The "Voluntary Disclosure Letter" requested by CI is a standard form letter, available on the 

Service's website, which requires that taxpayers applying to the voluntary disclosure program 

make comprehensive and self-incriminatory disclosures concerning, inter alia, the following:  

• The name and place of the financial institution holding their account. 

• The source of funds in their account. 

• The identities of all individuals and/or entities associated with their account. 

• The purpose for which the account was opened. 

• All contacts and communications the taxpayer has had with representatives of the 

financial institution that held the account. 

Next, taxpayers that qualify for the OVDP typically receive a letter from the IRS Director of Global 

Financial Crimes informing them that they have been accepted into the program. In all such 

acceptance letters, the IRS is careful to note that the voluntary disclosure process "will not 

automatically guarantee immunity from criminal prosecution; however, a voluntary disclosure may 

result in prosecution not being recommended." These acceptance letters, however, further advise 

taxpayers who have been accepted into the OVDP that their voluntary disclosure will "be 

forwarded for necessary civil action ..." (emphasis added), and that, in order to complete the 

voluntary disclosure process, the taxpayers must (1) cooperate with the IRS in determining their 

tax liability, (2) pay taxes, interest, and penalties, (3) produce any documents requested, and, if 

necessary, (4) submit to an interview.  

BANK LEUMI CUSTOMERS 

Commencing in December 2012, U.S. taxpayers with accounts at Bank Leumi in Israel began 

receiving letters from the bank suggesting that they apply to the OVDP and telling them that the 

bank would "assist" them in their application. 14 These letters imply that Bank Leumi has not 

provided the U.S. government with identifying information concerning its U.S. accountholders. 

At the bank's suggestion, and in reliance on the Service's public statements, the protocols set 

forth above, and the OVDP procedures published online by the IRS, numerous taxpayers with an 

interest in financial accounts held at Bank Leumi diligently retained attorneys and accountants, 

requested their foreign account records, and commenced the process of gathering and submitting 



to the IRS the multitude of documents required under the OVDP submission requirements. 

Nevertheless, during the first week of March 2013, many of these taxpayers (or their counsel) 

received a terse fax from the IRS advising them that, despite having been previously accepted 

into the OVDP, "upon further review" the Service was now rejecting them from the OVDP. 

From the inception of its offshore compliance initiatives, the Service has required OVDP 

applicants to disclose whether the applicant is under audit or criminal investigation, as either 

factor will disqualify the applicant from the program. The Service, however, in its most recent 

iteration of the "Voluntary Disclosure Letter" (described above), now requires applicants to further 

disclose whether the applicant has been advised by "anyone, including a foreign government or 

foreign financial institution," that information concerning the applicant's foreign account "is 

susceptible to being turned over to the US government." 

The IRS has not stated whether receipt of such notice will automatically disqualify a taxpayer 

from the OVDP, but if receiving such a notice is not a new disqualifying factor, one must ask why 

the Service wants to know this information in the first place. At the very least, if receipt of such a 

notice will now disqualify a taxpayer from the OVDP, the Service should announce this change in 

policy so that taxpayers are not misled. Quite simply, taxpayers should be put on notice that if 

they receive a communication from their foreign bank, implying that their identity may be 

disclosed to the IRS in the future, it is already too late to join the OVDP. 

It appears unlikely that Bank Leumi's letters to its U.S. customers triggered the recent retroactive 

rejections from the OVDP. Indeed, the government would be hard-pressed to contend that Bank 

Leumi's letters in any way imply that the bank has or intends to turn over customer information to 

the IRS—the letters merely suggest that the customer of the bank should enter the OVDP and do 

not state whether the bank has or will disclose customer names to the IRS.  

IRS OBLIGATIONS UNDER OVDP 

To be sure, it is no secret that the federal government has expanded its offshore tax compliance 

initiatives beyond financial institutions based in Switzerland. Nevertheless, the IRS has expressly 

stated that the "mere fact" that it has served a "John Doe summons" or has taken some other 

action with regard to a specific financial institution will not render a taxpayer ineligible for the 

OVDP unless and until the government obtains specific information about that specific taxpayer. 15  



Moreover, the IRS has implied that groups of taxpayers holding accounts at a specific institution 

under scrutiny will receive at least some notice that they may become ineligible for the OVDP in 

the near future. 16 There is no evidence that such notice was given to the taxpayers with accounts 

at Bank Leumi who were retroactively declared ineligible for the OVDP despite their prior 

acceptance into the program. The Service's numerous OVDP caveats aside, its recent actions 

with regard to these taxpayers certainly violates the spirit of the voluntary disclosure program. 

The Caceres Doctrine 

As the Second Circuit explained in Tenzer, 80 AFTR 2d 97-6676, 127 F3d 222 (CA-2, 1997), 

"[t]he IRS must afford a taxpayer who has acted in reliance upon the voluntary disclosure policy a 

reasonable opportunity to satisfy all of the conditions of that policy...." Tenzer involved the 

Service's long-standing domestic voluntary disclosure protocols. The requirements of that 

program are substantially similar to the parameters of the more recent OVDPs, that is, taxpayers 

who make a timely and truthful voluntary disclosure will not be criminally prosecuted. 

The taxpayer in Tenzer was described as "an experienced tax attorney and accountant" who had 

failed to file income tax returns or pay any taxes over a four-year period. The Service had sent 

the taxpayer numerous notices concerning his failure to file or pay and eventually notified him 

that, unless he contacted the IRS, his account would be referred for enforcement action. 

Thereafter, the taxpayer's attorney contacted the IRS and obtained extensions of time to file the 

delinquent returns. The taxpayer failed to file the returns within the deadline, however, and his 

account was formally referred for investigation and enforcement. 

After his account had been referred, the taxpayer filed tax returns for some of the years at issue, 

made an offer in compromise to resolve his liability, and requested that the IRS agree to an 

installment plan for the payment of the back taxes owed. At the outset of these negotiations, the 

taxpayer received assurances from the Service that it considered the case a civil matter. 

After extensive discussions, however—during which the taxpayer failed to stay current with 

regard to accruing tax obligations—the IRS determined that the taxpayer had failed to negotiate 

in good faith and terminated settlement discussions. In addition, during the period in which the 

taxpayer had attempted to negotiate a resolution, the Service had commenced a criminal 



investigation of one of the taxpayer's clients and, eventually, expanded that investigation to 

include the taxpayer himself. 

Approximately 18 months after the case was referred for civil collection action, the taxpayer was 

criminally charged with failing to file income tax returns. Relying on the doctrine expressed in 

Caceres, 43 AFTR 2d 79-872, 440 US 741, 59 L Ed 2d 733, 1979-1 CB 465 (1979), the district 

court in Tenzer, 80 AFTR 2d 97-6781, 950 F Supp 554 (DC N.Y., 1996), dismissed the 

indictment on grounds that the IRS had failed to adhere to its own voluntary disclosure policies. 

In Caceres, the Supreme Court explained that "‘[w]here the rights of individuals are affected, it is 

incumbent upon agencies to follow their own procedures.’" 17 The district court observed that "the 

seeds of the [Caceres] doctrine ‘are found in the long settled [principle] that rules promulgated by 

a federal agency, which regulate the rights and interests of others, are controlling upon the 

agency.’" 18  

The district court further observed that the IRS advertised its voluntary disclosure policy "to the 

public through grandiloquent press releases, and materials made available at IRS offices which 

tend to omit the fine print." As such, the district court concluded that the government was barred 

from bringing a criminal prosecution where the taxpayer had relied on assurances by the IRS that 

the matter would be resolved civilly and had satisfied the Service's eligibility requirements for 

making a voluntary disclosure. 

Without addressing the applicability of the Caceres doctrine, the Second Circuit reversed, finding 

that the taxpayer simply had not, as a matter of fact, satisfied the eligibility requirements for the 

voluntary disclosure program because he had failed to make a bona fide arrangement to pay his 

tax liability under the express provisions of the program despite having been afforded numerous 

chances to do so. Specifically, the appellate court concluded that the taxpayer's offer to pay a 

reduced amount of back taxes fell short of an actual "arrangement" to pay his tax liability, as 

required by the terms of the Service's voluntary disclosure policy. 

The Second Circuit therefore determined that the taxpayer was barred from claiming the benefits 

of the Service's nonprosecution policy, which it found were limited to cases where taxpayers had 

actually complied with the requirements of the voluntary disclosure program. Significantly, 



however, the Second Circuit did not reject the district court's conclusion that the IRS is obligated 

to follow its own stated policies and procedures.  

WHAT NEXT? 

Our legal system is premised on the fundamental notion that citizens should be able to rely on 

their government to do the right thing. The IRS appears to have forgotten this basic principle. By 

encouraging taxpayers to enter the voluntary disclosure program, accepting them into that 

program after they satisfied the program's eligibility requirements, then retroactively rejecting 

them from the program without explanation or an opportunity to be heard, the IRS has bluntly 

demonstrated to these taxpayers—and to the multitudes of unknown taxpayers who are 

contemplating whether to make a voluntary disclosure—that the government's public statements 

touting the benefits of the OVDP and encouraging taxpayers to get "back into compliance" and 

"avoid criminal prosecution" are empty promises, and that the government can simply change the 

rules whenever it desires. 

As the principles articulated by the Supreme Court in Caceres and subsequent case law make 

clear, cases considering whether a taxpayer should receive the benefits of IRS voluntary 

disclosure policy should turn on whether the taxpayer met the Service's eligibility requirements. 

Presumably, most of the Bank Leumi customers retroactively declined from the OVDP clearly 

satisfied the program's eligibility requirements at the time that CI accepted them and referred their 

cases for civil resolution. 

Unlike the taxpayer in Tenzer—who repeatedly failed to comply with IRS requirements or 

negotiate in good faith—nearly all of the Bank Leumi customers complied with the Service's 

eligibility provisions and agreed to cooperate in good faith with the IRS to determine their tax 

liability. They did not seek to reduce the amount of taxes, interest, or penalties that may have 

been owed. These taxpayers quite simply did exactly what the IRS has enthusiastically 

encouraged all taxpayers with unreported offshore assets to do: come clean through the OVDP 

program, cooperate with the IRS, and resolve their matters with reduced civil penalties. 

If the IRS proceeds with criminal prosecution in these cases or subjects these taxpayers to full-

scale audits and draconian financial penalties, the Service will assuredly cause uncertainty 

among the community of legal and tax professionals around the country who routinely are 



contacted by taxpayers seeking counsel with respect to the OVDP. Until now, the advice given to 

these taxpayers has been uniform in nearly every case: enter the OVDP, come clean to the IRS, 

and pay the taxes, interest, and penalties owed to the government. If criminal charges or 

substantial penalties are pursued in these cases, many practitioners will be compelled to advise 

clients to steer clear of the OVDP. 

Time will tell how the IRS and the Department of Justice intend to act in these cases. It is 

certainly possible that the recent decision to retroactively reject Bank Leumi customers from the 

OVDP is a symptom of an as yet to be resolved inter-agency policy struggle between the IRS 

(with its interests in revenue collection and future compliance) and the DOJ Tax Division (with its 

interests in punishment and deterrence). At the very least, however, the government has 

managed to infuse confusion into what had been, until now, a reliable and highly successful 

compliance program that had met the Service's stated goals of certainty, fairness, and 

consistency.  
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