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Nursing Homes Held to a Higher Standard
Drug-Free Pain Treatment 

Follow Up on Your Test Results
Reduce the Severity of the Concussion  

Civil Rules are Here 
Take Control of Your Stress
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 Stories of neglect and abuse suffered by the 
elderly in our community at the hands of nursing 
home and senior living facilities are far too common. 

 Underpaid staff at facilities where profit 
rules over the expense of improved care results in  
too many deaths and serious injuries. As “baby 
boomers” continue to balloon our elderly population 
the trend will only continue.  Fortunately, in Arizona 
we have a statutory scheme designed to provide 
special protections and remedies to these vulnerable 
adults and their families when they are neglected or 
abused.

 Arizona’s Adult Protective Services Act (APSA: 
A.R.S. §§46-451 to 46-459) defines a “vulnerable 
adult” as anyone over 18 years of age who has a 
physical or mental impairment which prevents 
them from protecting themselves against neglect, 
abuse or exploitation. 

 If a caregiver neglects, abuses or exploits such a 
patient, it may be liable to pay out of pocket expenses 
and pain and suffering. Further, unlike virtually all 
other civil claims for wrongful death in Arizona, 
pain and suffering damages can be recovered for a 
vulnerable adult even if the patient dies.

 The statute further places a reporting obligation 
upon doctors, nurses and other health care providers 
as well as lawyers accountants and others providing 
services to the  elderly. If they see signs of abuse, 
neglect or exploitation they must report it to the 
police, court or protective services.

 This summer our Arizona Court of Appeals 
expanded the protection under the statute to 
include a nursing home’s failure to send a patient to 
the hospital for treatment.  In Delgado v. Manor Care, 
LLC, 742 Ariz. Adv. Rep. 10 (App. Div. II, June 28, 
2016) (J. Howard) plaintiff’s claim was that her sister 

LEFT - Frank Baldwin, Baldwin’s family is suing 
the memory care facility where he resided. 
RIGHT - Frank Baldwin 11 days after he checked 
into Canyon Valley Memory Care. Five days later 
he was unconscious, comatose, dehydrated and 
malnourished. He never recovered.

Source: http://tucson.com/news/local/watchdog/facilities-for-elderly-duck-
responsibility-advocates-say/article_8b8ff8e9-e353-5874-bff2-035c247a09ce.html

died of sepsis because Manor failed to send her to 
the hospital for the timely care of her infection and 
that if her sister had not been incapacitated she could 
have arranged to be taken to the hospital herself. 
Due to her incapacity, Manor was responsible to 
send her out for more acute care when they lacked 
onsite resources to treat her.  

 So while the APSA does not solve the 
burgeoning problem of elder abuse and neglect, 
it can provide compensation for those harmed by 
such conduct. The better job we all do of reporting 
suspected neglect and abuse to the authorities and 
holding care givers accountable and financially 
responsible when they do not provide the care they 
should to our loved ones, the more likely the APSA 
will also serve as a deterrent to such practices.

— Ted Schmidt

Nursing Homes in Arizona
Held to a Higher Standard



 The National Institute of Health has published 
a review of clinical trials that indicates that a variety 
of complementary health approaches – including 
acupuncture, yoga, tai chi, massage, and relaxation 
techniques – hold promise for helping to manage pain.  The 
review is published in the journal Mayo Clinic Proceedings.

 Painful conditions are the most common reasons why 
American adults use complimentary health approaches, 
on which they spend more than $30 billion yearly. About 
40 million American adults experience severe pain in any 
given year, and they spend more than $14 billion out-of-
pocket on complementary approaches to manage such 
painful conditions as back pain, neck pain, and arthritis.

 The researchers sought evidence on the efficacy, 
effectiveness, and safety of seven widely-used 
complementary approaches or groups of approaches: 
acupuncture; spinal manipulation or osteopathic 
manipulation; massage therapy; tai chi; yoga; and 
relaxation techniques including meditation.

 These approaches were examined in trials of five pain 
conditions often seen and treated in primary care settings: 
back pain, osteoarthritis, neck pain, severe headaches and 
migraine, and fibromyalgia. A trial result on efficacy or 
effectiveness was termed positive if the complementary 
approach led to statistically significant improvements in 
pain severity, pain-related disability, and/or function, 
compared to the control group. A negative result meant 
that there was no difference between the intervention and 
control groups.

The researchers found that the following complementary 
approaches had more positive than negative results and 
thus may help some patients manage certain painful 
health conditions:

   •  Acupuncture and yoga for back pain

   •  Acupuncture and tai chi for osteoarthritis

 •  Massage therapy for neck pain with adequate   
   doses and for short-term benefit

   •  Relaxation techniques for severe headaches   
  and migraine. 

In addition, although the evidence was weaker, 
the researchers found that massage therapy, spinal 
manipulation, and osteopathic manipulation may aid 
some people with back pain, and relaxation approaches 
and tai chi may help people with fibromyalgia.

To learn more: Nahin RL, Boineau R, Khalsa PS, Stussman BJ, Weber WJ. Evidence-based 
evaluation of complementary health approaches for pain management in the United States. Mayo Clin 
Proceedings. September 2016;91(9):1292-1306.

— Dev Sethi

POSITIVE RESULTS
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 One of the problems with modern medicine is it 
relies very heavily on communication.  For example, let 
us examine the scenario where you come you primary 
care doctor because you are concerned you have had a 
cough for longer than normal.  After examining you, your 
primary care doctor may order an x-ray and blood work.  
The x-ray is performed at a nearby radiology center.  The 
results are then sent to your primary care doctor.  If the 
x-ray is abnormal, then the primary care doctor will send 
you to a lung specialist (pulmonologist).  After yet another 
exam, the pulmonologist may order yet another test, a 
biopsy.  This test will be done by another doctor (probably 
an interventional radiologist) at a local hospital.  Then, the 
results of this test are sent to the pulmonologist, hopefully, 
for further follow up.  Finally, the doctors will contact you 
about further care.
  
 Every step of the way, for the system to work, there 
must be solid communication.  The results of the x-ray must 
get to your primary care doctor.  The primary care doctor’s 
referral must get to the pulmonologist.  The biopsy results 
must get to the pulmonologist.  Finally, the doctors must 
get back to you and tell you what needs to be done.  Most 
of this is now done electronically, via computer systems 
that send notices between doctors. These notices are part of 
thousands of pieces of information that bombard doctors 
every day.
  
 All too often, however, this communication fails.  The 
results are not sent to the doctor that ordered the test.  Or, the 
results are sent, but the doctor does not read or appreciate 
the results.  Even if the results are appreciated as urgent, 
sometimes the callback to the patient by the doctor’s staff 
is not done.  As a result, patients do not get the critical care 
they need, and their health and life are endangered.
  
 A recent study in the Journal of the American Board 
of Family Medicine underscored this problem.  The study 
looked at the care provide by 72 primary care doctors, and 
it identified 733 instances of delayed diagnosis of lung, 
colorectal or prostate cancer.  The study underscored that 
this problem is likely compounded by “informational 

overload” caused by the onslaught and confusion created 
by electronic medical records. 

 We have seen firsthand the devastation caused when 
health care providers do not communicate important 
results to their piers or the patient.  A young man suffered 
a devastating injury because of a hospital’s failure to 
communicate he was suffering from a terrible infection.  
Cancer patients whose lives are drastically shortened 
because results of scans or tests are not communicated.  A 
young woman who required extensive surgery because she 
was not told she suffered from C-Diff.
  
 There is something very concrete we all can do to 
try to prevent this from happening to us. First, ask your 
doctors what tests they ordered. Find out what blood work, 
urine tests, radiology studies, biopsies, or other tests they 
ordered. Then, write down the name of the tests and the 
date when the results should be done.  Next, when that 
date has come due, find out the results of your tests.  They 
are your tests, and you are entitled to have the copies of 
the results.  Do not let your doctor tell you that you do not 
need to see the results.  Finally, when you get the results, 
ask your doctor what they mean.  Do not take for granted 
that your doctor will call you if there is something wrong.
  
 This topic is near and dear to my heart, as my own 
doctor (who I think is terrific) did not communicate the 
result of one of my abnormal lab values.  Fortunately, I 
followed my own advice, and I got the results and saw the 
abnormal value.  Then, I scheduled a time to talk with my 
doctor about the result.  Because I kept on top of my test 
results, no harm occurred.
 
 The bottom line is do not think these common 
medical mistakes only happen to someone else.  Failure 
to communicate results is one of the real danger areas of 
modern medicine, and it is one of the few areas you can 
try to control.  So, take charge to make sure you are not 
the victim of modern health care’s leaky communication 
systems.  

— James Campbell

YOU CAN PREVENT SERIOUS  
HEALTH CARE MISTAKES
BY FOLLOWING UP ON THE RESULTS OF YOUR TESTS!



 We all know about the growing awareness of the 
dangers of concussions in youth sports.  Fortunately, schools 
are less likely to sweep this under the rug, and they are 
performing baseline testing at the beginning of the season to 
evaluate whether a student suffered a concussion, and when 
it is safe for them to return to activity.  

 Moreover, more doctors, parents, and coaches are 
recognizing that complete mental and physical rest is 
essential to proper recovery from a concussion.  For example, 
for the first 48 hours after a concussion, most pediatricians 
recommend that a child should stay home from school and 
have no or very limited exposure to television, video games, 
or computers.   (Oh the horrors!)   Moreover, before a child 
can resume vigorous physical activity, they must be free of 
all symptoms of a concussion.  Finally, children should be 
stepwise returned to normal activity as their symptoms 
resolve.  

 Too often, however, players complete the games in 
which they suffered a concussion.  Frequently, it is not until 
after the game that the player or coaching staff takes steps to 
evaluate whether a concussion occurred, and then take the 
necessary steps to lessen its impact. 

 A recent study, in the journal Pediatrics, Removal 
from Play after Concussion and Recovery Time, underscores 
the dangers of continuing to play in a game following a 
concussion.  In the study, the authors evaluated the recovery 
time and outcomes for players who were immediately 
removed from a game, versus those that remained in the game.  
Not surprisingly, the study showed players who remained 
in the game were more likely to have worse symptoms, and 

the chance that they would have longstanding problems was 
much higher.  The conclusion of the study was, “Immediate 
removal from play is the first step on mitigating prolonged 
sports related concussion recovery.”  

 We all need to be mindful that the window for recovery 
from a concussion starts immediately.  When a concussion 
is suspected, the player must be removed from the game 
to prevent further injury and prolonged post-concussion 
symptoms.  

For the first 48 hours after a concussion, most pediatricians 
recommend that a child should stay home from school 
and have no or very limited exposure to television, video 
games, or computers.

REMOVING YOUR CHILD FROM THE GAME AFTER A CONCUSSION 
REDUCES THE SEVERITY OF CONCUSSION SYMPTOMS

— Jim Campbell



Restyled    
Revised&

C IV IL  RULES  ARE  HERE
— Dev  Sethi

 As part of its annual review of proposed changes to 
court rules, the Arizona Supreme Court has approved a 
comprehensive restyling of, and other amendments to, the 
Arizona Rules of Civil Procedure. These rules govern civil 
cases filed in the superior courts throughout Arizona. 

 The amendments reflect the most comprehensive 
revision of Arizona’s civil rules in nearly fifty years. They 
are based on recommendations made by the Task Force on 
the Arizona Rules of Civil Procedure, which Chief Justice 
Scott Bales established at the end of 2014 with the charge 
of identifying possible changes that would help clarify and 
simplify the rules.

 Dev Sethi served as a member of the 17-person 
committee, which included lawyers, judges, and court 
personnel from throughout Arizona and different practice 
backgrounds. Working thousands of hours over two years, 
the Committee submitted its final recommendations to the 
Arizona Supreme Court this past summer.

 Chief Justice Bales praised the Task Force’s work, 
noting, “Arizona’s court rules should be as clear and concise 
as possible for the benefit of litigants, lawyers, and judges. 
Rewriting the rules to achieve these goals is tremendously 
difficult, and the Task Force members did an extraordinary 
job that will improve justice across our state.”

The restyling chiefly aims at rewriting the rules 
to make them easier to use and understand. The 
amendments, however, also make some substantive 
changes, including:

 • Generally requiring service of process 
 within 90 days after the filing of a complaint  
 to prompt the timely progress of cases (Rule 4)

 • Updating Arizona's rules regarding class  
 actions (Rule 23)

 • Following the model of recent amendments  
 to federal rules regarding the scope and limits  
 of discovery, including the requirement that  
 discovery be proportional to the needs of the  
 case (Rules 16 and 26.1)

 • Adopting new rules regarding the 
 preservation, disclosure, and discovery of   
 electronically stored information or “ESI”   
 (Rules 26.1, 37(g), and 45)

 • Requiring parties to specify whether they 
 are withholding documents under an   
 objection (Rule 34)

The rule amendments will generally become 
effective on January 1, 2017, and will apply to cases 
filed after that date.

For more information, visit 
http://bit.ly/ARCPTaskForce



 Stress is and overwhelming thing. It can weigh down 
on someone’s mood and inhibit the success people want to 
achieve. It is especially present in lawyers and law students, 
a profession that is not only responsible for the livelihoods 
of other people, but specifically focused on being critical 
and competitive. It is also frequently present in our clients, 
who are battling with something difficult in their lives.

 On September 6, Matt Schmidt gave a talk at the 
University of Arizona to law students about strategies they 
can employ to relieve the stress they have to deal with on 
a daily basis. Though the talk primarily focused around 
stress in the legal profession, many of the approaches to 
tackling stress can be used by anyone. Here are a few of 
them.

1. Take Control

 Simply feeling out of control is one of the primary 
causes of stress. Taking control of even the little things 
early in the day increases confidence, determination and 
motivation. Make it a habit to do something small in the 
morning that you have complete control over, whether it is 
making the bed, cleaning the dishes or taking the dogs for a 
walk. Feeling a sense of control and getting the day started 
off right boosts the ability to take on the more challenging 
tasks.

2. Eliminate the number of choices that  
need to be made, and then make one

 The overwhelming amount of choices that we have 
to make on a daily basis creates stress. This is partly due 
to the simple fact that having too many choices—and not 
knowing which one to pick—causes someone to feel out of 
control. Pre-planning ahead of time can eliminate much of 

this angst, because the choice has been narrowed down in 
the person’s mind, they have taken control of the situation 
and a lot of the hard work has already been completed 
before a choice has to actually be made. This is why many 
people literally imagine what they will do on their drive 
to work, create to-do lists and precook meals in advance. 
Because pre-planning requires some thought, it also 
increases the likelihood that the choice ultimately made is 
the right one.

3. Know everything will be ok

 Studies indicate people think it will take longer to 
overcome a tragic event than it actually does. In other 
words, we are more resilient than we think we are and it 
is rarely going to be as bad as it seems. Just knowing this 
misconception in how we naturally think can help us 
overcome difficult times.

4. Embrace it

 In many ways, stress is not a bad thing. It means we 
care enough about something to be worried about doing it 
well. Many of the most successful and creative people had 
their breakthroughs during incredibly stressful periods in 
their life. Turn stress on its head and acknowledge it as a 
positive, aware it exists because you want to overcome and 
succeed.

STRESS
TAKE CONTROL OF YOUR

— Matt Schmidt

Feeling a sense of control and 
getting the day started off right 
boosts the ability to take on the 
more challenging tasks.



KSS has joined Facebook.  There you will find our up to the 
minute reports on current legal developments, new cases 
and interesting issues of the day.  Just search for Kinerk, 
Schmidt & Sethi on Facebook and “like” our page.

Happenings 

Matt Schmidt
Matt Schmidt is the President of the Old Pueblo Rugby 
Football Club, who has recently launched a nonprofit 
program called Engage. In a coordinated effort with Big 
Brothers and Big Sisters of Tucson, OPRFC will host two 
fun-filled, minimal-contact rugby clinics for BBBST’s kids 
and their mentors on October 22 and 23  at Rillito Park.  
At the end of each clinic, OPRFC will give each child an 
athletic bag including a rugby ball, water bottle and 
T-shirt. Because rugby only requires a ball and a patch 
of land, this will give kids the opportunity to share the 
various games they have learned with their friends.

Jim Campbell
Jim Campbell chaired the Arizona State Bar Trial 
Section’s sessions at the 2016 State Bar Convention.  The 
seminars focused on effective expert depositions and 
included live demonstrations of examination techniques.

Jim has just wrapped up managing the Sabino Canyon 
Indians, a Majors Little League team.  While they fell 
short of the Little League World Series, fun was had by 
all.

Jim recently successfully tried Prosser v. Bogatay, a dog 
attack case in Cochise County Superior Court.  Jim’s client 

was severely injured when dogs charged her and her husband while they were out 
for a motorcycle ride in the mountains above Bisbee.  The defendant made no offer 
to settle the case.  The jury returned a significant verdict for the client

Burt Kinerk, Ted Schmidt and  
Dev Sethi once again recognized 
in Best Lawyers in the fields of

Medical Malpractice Law - 
Plaintiffs

Personal Injury Litigation - 
Plaintiffs

Product Liability Litigation - 
Plaintiffs

Ted Schmidt
Ted Schmidt has been appointed to the Pima County 
Bonds Commission as a community representative for 
youth sports.

Dev Sethi
Dev Sethi  has been announced as 

one of Best Lawyers for 2017.
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Our Attorneys: Burt Kinerk, Ted Schmidt, Dev Sethi, Jim Campbell, Matt Schmidt
Exclusively representing individuals in significant injury and wrongful death matters.

Are you interested in our thinking?  If you would like to be added or removed from our mailing list for 
the KSS newsletter, please contact Irma Almazan 520.545.1666 or ialmazan@kss-law.com.

We are dedicated to providing the strongest representation for our 
clients in a wide range of cases involving serious injury or death.  We are 
grateful for the opportunity to work with referring lawyers from Arizona 
and around the country. We appreciate the trust those lawyers have in 
allowing us to assist their clients.  We welcome the chance to talk.  If you 
have a case to discuss or simply want to know more about us, please give 
us a call.


