
— Ted A. Schmidt

at issue: question of duty

courts in conflict
mixed messages
non party at fault

be an advocate
dog law 
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The question of duty—when a person must 
exercise reasonable care for the safety of 
another—has recently come under great 
scrutiny by the Arizona courts.  In 2007 when 
the Arizona Supreme Court announced its 
decision in Gipson v. Kasey, 214 Ariz. 141, 150 
P.3d 228, a great deal of clarity was brought to 
what had for years been a very murky subject.

Historically in defining who owes a duty to 
whom, the Arizona courts focused primarily 
upon whether or not it was foreseeable that 
the defendant’s conduct might harm another.  
If it was reasonably foreseeable the defendant 
owed a duty, if it was not, the defendant owed 
no duty and could not be liable for injuring or 
killing another.

In Gipson, the court made it clear that 
foreseeability is always a question of fact for 
the jury whereas duty is one for the court.  In 
that regard, it matters not whether the harm 
was foreseeable in determining whether a 
duty exists. Instead the focus is on whether or 
not an obligation to act reasonably is required 
by statute or common law, whether a special 
relationship exists between the defendant 
and the plaintiff (e.g., attorney/client, guest/
innkeeper, teacher/student) or whether or not 
public policy creates such a duty.  Consequently, 
when the plaintiffs’ decedent died of a drug 
overdose, an Arizona statute prohibiting the 
distribution of prescription drugs created a 
duty upon the defendant who at a party gave 
prescription pain medicine to a friend who then 
gave them to plaintiff’s decedent.

Arizona Courts in Conflict 
                    over Question of Duty

Gipson, however, may be most famous 
for Justice Hurwitz’ footnote 4 where he 
acknowledges the Restatement 3d position 
that generally everyone owes a duty to exercise 
reasonable care as to everyone else unless 
public policy or statute exempts one from such 
a broad duty.  From this it has been generally 
understood for the last four years that this 
broadest of definitions was likely the law in 
Arizona.  

That is until the most recent case of 
Delci v. Guiterrez Trucking Co., 632 Az. Adv. Rep. 
8 (App.,  April 19, 2012) where division one of 
the Arizona Court of Appeals held a driver owes 
no duty to others injured due to his leaving 
the keys in his parked tractor trailer.  Plaintiffs 
claimed this negligence allowed a thief to 
steal the truck and ultimately crash it into the 
plaintiffs’ car.  Despite Justice Hurwitz’ footnote 
the court of appeals expressly rejected the 
applicability of the 3rd Restatement as conflicting 
with existing Arizona law.  Because there is no 
statute prohibiting one from leaving their keys 
in a parked car, because there is no special 
relationship between the parties and because 
the court found no public policy reason to 
support the existence of a duty the plaintiffs’ 
suit was dismissed.

Hopefully the Arizona Supreme Court will 
accept the petition for review in Delci and clarify 
once and for all how broad the scope of duty 
really is in Arizona.  In the meantime, what is 
clear is that the question of duty is always 
one for the court and will likely turn on the 
existence of common law or a statute, special 
relationship or strong public policy.

Duty then is the sublimest word in the English language. You should do your 
duty in all things. You can never do more, you should never wish to do less. 

— Robert E. Lee (1807 - 1870)
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Automakers are launching campaigns to 
promote safe driving practices, but are also 
packing their newest models with systems that 
encourage multi-tasking behind the wheel. 

Ford Motor Co. is sponsoring a “Driving Skills 
for Life” program, where they offer clinics at 
high schools that emphasize the importance 
of following traffic laws and eliminating 
distractions while driving. BMW has launched 
a similar advertising campaign called “Don’t 
Text and Drive” that dramatizes the risks of 
distracted driving. Other groups such as the 
Alliance of Automobile 
Manufacturer and the 
American Academy of 
Orthopaedic Surgeons 
are both launching similar 
campaigns. 

However, automobile 
manufacturers are 
integrating their newest 
models with various infotainment systems that 
allow for multi tasking. For example, Ford’s SYNC 
system allows drivers to use voice commands, 
coupled with a touch screen to place phone 
calls, and to listen to and to reply to text 
messages. A similar system in BMW’s, called the 

ConnectedDrive allows drivers 

Are Automakers Sending  
                     Mixed Messages?

to hear email and text messages read back to 
them. It also displays headlines on a screen. 

Automobile industry officials tout their new 
infotainment systems as making the roads 
safer. They acknowledge that the last thing a 
young driver wants to do is put their life on 
hold while they are behind the wheel. They 
claim their new systems are a way for drivers to 
do this without putting themselves or others 
at risk. However, studies show that distractions 
involve not only the eyes and hands, but also 
the mind. By making connectivity hands-free, 

automobile manufacturers are not 
eliminating the distraction, but in fact 
adding to it. The cognitive demands 
of a phone conversation come not 
from holding the phone, but from 
participating in the conversation. This 
leads to a dangerous inattention to 
the road. 

A study by the Insurance Institute for 
Highway Safety found that drivers are four 
times likely to crash if they’re on the phone 
– regardless of whether they were using a 
hands-free or hand-held device. 

Another study by the University of Utah found 
that drivers who spoke on the phone slowed 
the reaction of the driver as much as have 
blood alcohol content at the legal limit of 0.08. 

Groups focused on researching safety are 
adamant: the best advice for drivers to be safe 
is to turn off all their devices or to pull over so 
they don’t endanger other drivers. 

The City of Tucson enacted a texting while driving 
ban on April 1. The law reads that you cannot 
write, read, or send a text while your vehicle is 
moving. Texting while driving is a primary offense 
(driver does not have to be violating any other 
laws to be pulled over) and the initial fine is 
$100. The fine increases to $250 if the driver is 
involved in a crash while texting.

TUCSON’S TEXTING 
WHILE DRIVING LAW

Studies show that 
distractions involve not 

only the eyes and hands, 
but also the mind.



— Dev K. Sethi

Pointing the Finger: Blaming Subsequent 
                                     Treating Physicians.
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Like the kids in the old Family Circus cartoon who 
were always getting set up by their infamous 
playpal, “Not Me,” we have seen a recent increase 
in defendants blaming subsequent treating 
physicians and other health care providers for our 
client’s injuries in a wide range of cases including 

product liability, vulnerable adult and 
collision litigation.  Sometimes 

these subsequent treaters are 
named as non-parties at fault 
and sometimes the blame 

is presented with more 
subtlety.  This tactic of 
shifting responsibility 

and fault must be 
carefully analyzed and responded 
to.  There are multiple valid ways to 
proceed and the facts of each case 
need to drive the end decision.

David Gavin was walking across 
Grant Rd. when he was hit by a 
pick up truck that ran a red light.  
David was immediately rushed to 
the hospital where he underwent a 
series of orthopedic, reconstructive 
surgeries.  While in the hospital, 
David contracted MRSA, a common 
bacterial infection, which required additional 
surgeries.  Even after a long recovery, he was left 
with a permanent pain and limitations.

In the litigation that followed, the 
defendant driver admitted liability 

but identified both the 
hospital and physicians 
who treated David as 
non-parties at fault.  
This identification 
would allow a jury to 
evaluate the fault of 
not just the driver 
defendant, but 
also to the non-parties.  Under Arizona’s 
comparative fault framework, if the jury 
determined that some of David’s damages 
were caused by the non-parties, it could 
then allocate fault to each of the defendant 
driver and the named non-parties – 
essentially allowing the jury to hang 
responsibility on the back of an empty chair 
at trial.

It’s easy to sit in a conference room, decide that 
blaming a treating doctor will dilute responsibility 
and file a broad and generalized Notice of Non-
Party at fault. It’s up to plaintiff’s counsel to 
challenge the notice and react.  

So what’s a plaintiff to do? If a non-party notice 
is filed, the first step is to compel the defendant 
to meet the requirements of the rules.  The 
designation must be filed timely -- within 10 days 
of a Motion to Set or 150 days of the Answer, 
whichever comes first.  The designation must 

contain specific facts 
that support liability 
and appropriately 
identify the non-
party.  And if the 
proposed non-party 
is a licensed health 
care provider or 
professional, an 
appropriate affidavit 
from a qualified 
expert must be filed.  

Beyond that, the 
plaintiff has to evaluate whether it makes sense 
to amend the Complaint and add the identified 
non-parties as defendants.  The plaintiff also must 
decide whether to rely on the defendant’s experts 
or go to the expense of hiring his own.  Medical 
malpractice cases are exceptionally expensive and 
difficult, and a plaintiff may not want to take on 
the risk of prosecuting a medical malpractice claim 
conceived as a defense.

Before making any final strategic decision, counsel 
must consult Restatement Torts (Second) §457.  
Arizona follows the Restatement absent law to 
the contrary.  This Restatement section provides 
that the original defendant is responsible for all 
injuries his action causes, including injury resulting 
from risks normally recognized or inherent in 
submitting to medical treatment, for example 
medical negligence.  It’s fairly clear that under both 
the Restatement and Arizona law, a defendant 
is responsible for harm resulting from negligent 
medical care required by his original, negligent 
action.  If the defendant properly identifies non-
parties at fault the jury may be allowed to allocate 
fault to the defendant and non-parties. 

Practice Tips:
1. Push defendants to produce expert 

affidavits as required by A.R.S. §12-2603

2. Challenge the non-party designation if 
it does not meet the standards set out 
in Scottsdale Ins. Co. v. Cendejas, 220 Ariz. 
281, 205 P.3d 1128 (2009).
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— Jim Campbell

Be an Advocate for Your 
Loved Ones in the Hospital.

• What do you think is wrong with the patient?  You need to press the 
doctors to describe a list of the potential causes for the illness. 

• What steps are going to be taken figure out what is wrong?  For example, 
what x-rays, CT scans, blood tests, diagnostic procedures are going to be 
done to find out what is causing the illness?

• When can we expect these tests to be completed?  The doctor should be 
able to give you an estimate of when the results from the various tests will 
be ready. 

• What were the results of the tests?  You should make the physicians 
accountable to tell you what the tests showed or did not show.  

• What is the next step?  You need to clearly understand what the doctor 
next proposes to do to treat the condition, or continuing to run tests so the 
illness can be diagnosed. 

Often times, a patient is admitted into the floor of 
the hospital from the emergency room.  There, care 
is assigned to a general doctor called a hospitalist.  
The hospitalist will take care of the patient’s basic 
needs, but he or she will also get specialists involved.  
The hospitalist must coordinate the specialists to 
make sure the patient’s overall condition is properly 
evaluated.  Many times, I see a troubling pattern 
where each doctor (for example a cardiologist) 

The above-questions may need to be asked over 
and over, as the doctors try different tests to make a 
diagnosis. 

YOU MUST BE ASSERTIVE.  Doctors, nurses, 
and hospitals are busy.  Mistakes happen.  If you do 
not take charge of your loved one’s care, the risk of a 
mistake increases.  Everybody needs an advocate, and 
a family member or members must step up.  Through 
the above questions, you can help guide your loved 
one through the complicated maze of modern 
medical care in a hospital.

Many clients ask how to best protect their loved one in the hospital. 
In three words: BE AN ADVOCATE.  

is expecting another doctor (for example a 
pulmonologist) to take care of the patient; however, 
there is a lack of communication.  As a result, the 
patient falls through the cracks and injury occurs.

Here are some questions family members need 
to ask.  Use a notebook, write down and date and 
time the answers, so you can keep track of the 
information. 
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Licensing & Vaccinating

Any dogs older than 3 years must be 
vaccinated against rabies and licensed. 
Upon moving to Pima County, a new 
resident has 30 days to comply with 
these requirements. Fees range from 
$10 for a disabled or senior citizen 
owner to $60 for an unaltered (not 
spayed or neutered) dog. The owner 
of a dog who fails to obtain a license is 
guilty of a Class 2 misdemeanor. 

The Law and Your Pets
We are frequently asked about the legal obligations 
of dog owners here in Pima County. Here are the 
topics that seem to be of most interest.

Leash Laws

Pima county code (§ 6.04.030), requires 
dogs on public or private property to either 
be in an enclosure (like a fenced back yard) 
or on a leash. The penalty for this Class 2 
misdemeanor can include a fine of between 
$100 and $750; up to four months in jail; and/
or two years’ probation. 

So, if your dog is not fenced at home, keep 
it on a leash at all times. If your dog is found 
at large, it may be impounded by Pima 
Animal Care and you may be charged for 
the costs of pickup, impoundment and even 
microchipping. Impoundment fees can range 
from $75 to $125 for the first impoundment 
to $125 to $200 for subsequent 
impoundments. You also may be charged $15 
to $60 per day in boarding fees.

Barking Dogs

What about barking dogs? County ordinance, 
§ 6.04.160 provides that those who own 
any animal or bird which frequently or for 
continuous duration howls, barks, meows, 
squawks or makes other sounds clearly audible 
beyond the property line of the property on 
which they are conducted are prohibited if they 
disturb the public peace, quiet or comfort of the 
neighboring inhabitants. 

Who do you call if you become aware of such a 
violation?   Pima County Sheriff’s Department 
(520) 351-4900.   Enforcement Division of the 
Pima Animal Care Center (520) 243-5900.

Dog Poop

What about cleaning up after your pet? We 
all know it’s the right thing to do, but are you 
breaking any laws if you don’t do it? The short 
answer is “yes.” Cleaning up after your dog is 
required by county ordinance (§ 6.04.030). It 
is a misdemeanor for a person walking a dog 
to fail to “immediately remove and dispose of 
in a sanitary manner” any dog poop deposited 
on public or private property. Penalties may 
include a fine of between $100 and $500; up to 
30 days in jail; and/or one year probation. 

Dog Bites

In Arizona by statute, dogs do not get “one 
free bite;” owners are held strictly liable for 
injuries caused by their dogs’ actions and 
liability is imposed without regard to an 
owner’s knowledge of the dog’s viciousness 
(ARS §11-1025). The only defense when your 
dog bites another person is to prove the 
person bit provoked the dog.
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The lawyers of KSS have over 100 
years combined expertise in personal 
injury, products liability, medical 
malpractice, and governmental 
liability cases.  Most of our cases are 
referred to us by other attorneys, 
and we have paid over $10 million in 
referral fees to these lawyers in the 
last three years alone.

happenings

Congratulations to Burt 
Kinerk, Ted Schmidt and Dev 
Sethi for being named Arizona 
Super Lawyers for 2012.  Ted 
received the special distinction 
of being one of Arizona’s top 50 
lawyers, and he was only one 
of three lawyers in Tucson to 
make the list!  Super Lawyers is an 
independent, peer-review based 
rating service of outstanding 
lawyers.

Ted Schmidt has been 
reappointed State Chair for 
the International Society 
of Barristers, a group of 
outstanding trial lawyers 
chosen by their peers on 
the basis of excellence 
and integrity in advocacy.  
He also serves on the 
Finance Committee of the 
International Academy of 

Trial Lawyers and has just been elected President 
of Tucson Soccer Academy, Southern Arizona’s 
premier youth soccer club.

Check out Matt Schmidt’s 
column, “Techno-LAW-
gically Speaking” in The 
Writ, the monthly magazine 
of the Pima County 
Bar Association.  Matt 
shares his insight on new 
developments, productive, 
efficient and effective apps 
and programs, and enough 
fun stuff to keep it all 
interesting.

Jim Campbell is 
an alumnus of the 
University of Arizona 
chapter of the Sigma 
Chi Fraternity.  He 
was recently named 
as an inductee into 
the chapter’s Hall of 
Honor for his long 
history of service 
to strengthen and 

mentor the undergraduate chapter.  This 
is the highest recognition that chapter 
bestows on its members, and the Hall 
of Honor includes notable University of 
Arizona Sigma Chi alumni such as Burt 
Kinerk, Barry Goldwater, and Marvin 
“Swede” Johnson.

After two years as 
President of the 
University of Arizona Law 
College Association, the 
foundation that supports 
the Rogers College 
of Law, Dev Sethi’s 
term is up.  He remains 
focused on the Children’s 
Museum Tucson and 
Ben’s Bells.  If you have 
not visited either, make 

time to drop in next time you are in downtown 
Tucson.  The Ben’s Bells studio is in the shadow 
of the courthouse.

Ted Schmidt and Dev Sethi have also been 
named to the 2012 Best Lawyers in America list.  
Best Lawyers is the oldest and most respected 
peer-review publication in the legal profession.  
Both have been recognized for their work in 
complex plaintiff’s personal injury cases. 
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We Want to Work with You.

Our good friend and colleague, Jim Dyer, 
has retired from the practice of law.  Jim and 
Ted grew up together in Glendale, AZ and 
have been friends since 3rd grade.  We have 
enjoyed the privilege of practicing with Jim 
over the last 15 years, and we will miss him 
dearly.  Jim’s successes are overshadowed 
only by his kindness in an otherwise 
adversarial process.  Adverse counsel, 
clients , judges and court staff universally 
commented on his sunny disposition 
and his ability to advocate without being 
disagreeable.

Jim is still active and around town.  He’s 
helping his wife, Jackie, take care of a variety 
animals, including several horses.  And he’s 
working on some exciting new projects.

jim dyer

We are grateful for the relationships we have 
built individually and as a firm.  Our success 
is built on positive recommendations and 
references that come from folks in the legal 
community, and our general community 
at large.  While we wish that everyone 
was always careful, reasonable and acted 
appropriately, we know that’s not the case.  
And while we hope you don’t have a reason 
to call us, if you or someone you care about 
needs help in a complex personal injury 
case – medical malpractice, products liability, 
elder abuse, trucking, car or bike crash for 
example, please get in touch with us as 
soon as possible.  Time is of the essence in 
these situations.  Insurance companies and 
businesses have developed Quick Response 

Jim Dyer Retires.
We wish Jim all the best in his newest 
adventures.  If you would like to drop him a 
line, his email is dyer.james84@gmail.com
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Teams that are often on the scene of crashes 
and catastrophic injuries…even before law 
enforcement wraps up their investigations.  
That means they are collecting evidence, 
talking to witnesses and involved with the 
investigation from the beginning.  A family 
involved in a significant event needs time to 
get medical treatment and heal.  We have 
assembled teams of experts in a variety of 
areas and can deploy them as soon as we 
get involved to level the playing field for our 
clients.

If you have a case or have questions about a 
potential case, we can help.  Please contact Dev 
Sethi at dsethi@kss-law.com or Ted Schmidt at 
tschmidt@kss-law.com  



— Matt Schmidt

1790 East River Road, Suite 300     Tucson, Arizona 85718     520.790.5600     www.kss-law.com

Our Attorneys: Burt Kinerk, Ted Schmidt, Dev Sethi, Jim Campbell, Matt Schmidt
Exclusively representing individuals in significant injury and wrongful death matters.

Are you interested in our thinking?  If you would like to be added or 
removed from our mailing list for the KSS newsletter, please contact 
Bea Flesher at 520.545.1674 or bflesher@kss-law.com.

We are dedicated to providing the strongest representation 
for our clients in a wide range of cases involving serious injury or 
death.  And we appreciate the opportunity to work with referring 
lawyers from Arizona and around the country.  We appreciate the 
trust those lawyers have in allowing us to assist their clients.  We 
welcome the chance to talk.  If you have a case to discuss or simply 
want to know more about us, please give us a call.

Dropbox
Dropbox is perfect for storing 
work documents--or any 
document for that matter--
you will want to work on later 
at home, in a plane or on 
the beach. Simply drag the 
document into your Dropbox 
and it will automatically 
become available on any 
device that you have 
downloaded the Dropbox 
software on. Dropbox can be 
downloaded at 
www.dropbox.com.

Evernote
If Dropbox stores documents that 
have already been created, Evernote 
allows you to create documents that 
are then stored in the Evernote cloud 
and available for later reference.  
Evernote is great for taking notes 
at seminars, and like Dropbox, will 
then be available on any device that 
Evernote has been downloaded on. 
Evernote also allows you to take 
snapshots of websites so that you can 
easily access your flight information, 
an interesting article you read or a 
good recipe you found. You can get 
this one at www.evernote.com.

Spotify
This is the fun one. Spotify 
allows you to listen to music 
for free on any computer with 
internet access (you can also 
listen to it on your phone if you 
are willing to pony up some 
cash). Spotify’s music selection 
is humongous, and unlike 
Pandora, allows you to select 
the music you want to listen to.  
If there is a particular song you 
like, you can put it in your library 
which will store it for your future 
listening pleasure. Where can it 
be downloaded? You guessed it: 
www.spotify.com. 

I have been writing a quarterly column “Techno-LAW-gically Speaking” for the 
Pima County Bar magazine, The Writ.  So far, my focus has been on media “clouds,” 
which have taken the mobility of information to a whole new level. In short, a 
media cloud allows you to store work documents, notes or music in an area that 
will then make that information available on  your laptop, cell phone, i-Pad or 
any computer with internet access; it is like having all the important information 
you need anywhere and anytime you want.  Here are three free clouds that make 
information access easy.

Tech Tips: Productivity and Fun on the Go.


