
My internship experience at Kinerk, Scmidt & Sethi has been remarkable. From filing to mediations I have 
been able to partake in and evaluate all of the different aspects of a legal career. In addition, having the 
chance to interact with and learn from attorneys of such high caliber has been instrumental in my decision 
to pursue a law degree. I could not have asked to receive a higher amount of respect or opportunity from an 
internship.

— KSS Intern Tim Bode 
    University of Arizona, Class of 2011

1790 East River Road, Suite 300     Tucson, Arizona 85718     520.790.5600     www.kss-law.com
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1790 East River Road, Suite 300
Tucson, Arizona 85718

Our Attorneys: Burt Kinerk, Ted Schmidt, Jim Dyer, Dev Sethi
Exclusively representing individuals in significant injury and wrongful death matters.

Are you interested in our thinking?  If you would like to be added or 
removed from our mailing list for the KSS newsletter, please contact 
Bea Flesher at 520.545.1674 or bflesher@kss-law.com.
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The lawyers of KSS have 
over 100 years combined 
expertise in personal 
injury, products liability, 
medical malpractice, and 
governmental liability 
cases.  Most of our cases 
are referred to us by other 
attorneys, and we have 
paid over $10 million 
in referral fees to these 
lawyers in the last three 
years alone.

one
hun
dred
years

Burt Kinerk, Ted Schmidt and Dev Sethi 
have all been recognized as Super Lawyers!   
Super Lawyers provides a peer-review based 
evaluation of lawyers.  No more than 5% of the 
lawyers practicing in Arizona can be awarded 
this honor.  Burt was recognized as a Super 
Lawyer in general plaintiff’s injury work.  Ted 
and Dev were recognized for their work in 
plaintiff’s products liability cases.

Jim Dyer has recently resolved two cases on 
behalf of developmentally disabled clients.  
Both involved claims under Arizona’s Vulnerable 
Adult Statute.  This law provides special 
protection and remedies for Arizona’s most 
least powerful.  It allows these people, typically 
incapacitated by mental or medical problems, 
to stand up in the face of abuse and neglect.  
Jim’s fight in these cases was long and hard.  We 
are proud of the results of his good work, which 
will allow for meaningful improvements in the 
lives of his clients.

Matt Schmidt recently 
graduated from the University 
of Arizona’s Rogers College of 
Law.  Before graduation, Matt 
was awarded the Andrew 
Silverman Community 
Service Award.  Matt received 
the honor in recognition of his 
work leading the law school’s 
Community Service Board.

We are happy to welcome two new employees, 
Carolyn Saenz and Piper Hansen to our office.  
Carolyn is Dev’s secretary, and Piper joins our 
team of excellent paralegals.

Kinerk, Schmidt & Sethi is proud to announce its plans to continue offering internship opportunities to 
undergraduate students considering a career in the law.  For the last four years KSS has selected up to two college 
students, and occasionally an especially deserving high school student, to work part-time at the law firm.  The 
position pays and involves everything from filing, bates stamping, document preparation, case screening and 
computer research.  Interns are also given the opportunity to attend depositions, court hearings, trials, mediations 
and settlement conferences.  In certain instances the program qualifies for class credit.  
If you are a good student with a good work ethic and are interested in joining the KSS team as an intern this 
summer, send your resume to:  Ted Schmidt  • Kinerk, Schmidt & Sethi • 1790 E. River Rd., Suite 300 
• Tucson,  Arizona 85718  or e-mail it to tschmidt@kss-law.com

KSS in Fourth Year of Offering Internship Program to Undergrads

A number of recent decisions by 
the appellate courts in Arizona have 
significantly narrowed, if not, eliminated, 
strict liability in cases where a 
consumer has been injured by 
a product.  Be on the lookout 
as Matt Schmidt and I will 
address this issue in depth 
in an upcoming issue of the 
Arizona Attorney.

In order to whet your appetite, 
I would like to share with 
you the Arizona Court of 
Appeals analysis in a recent 
unpublished decision which 
illustrates this troublesome 
trend.

In Adams v. Pacific Cycle, 
UNPUBLISHED, 1 CA-CV 07-
0621 Justice Gemmill writing 
for Division One of the Arizona 
Court of Appeals addressed 
the issue squarely.  In this case the plaintiff 
suffered a brain injury while riding his new 
Toys R Us Spitfire bike over a speed hump 
when the wheel came off the front fork.

—Ted A. Schmidt
Is Strict Products Liability Law Dead 
                          or Dying in Arizona?

Don’t miss Ted and Matt’s products 
liability overview in the June 2010 

issue of Arizona Attorney.

(continued inside)KSS is proud to support Angel Charity for Children.  
Angel Charity works to improve the quality of life 
for children in Pima County and has pledged to 
raise over $1,000,000 for its 2010 beneficiaries. 
Learn more at www.angelcharity.org

Plaintiff sued the seller Toys R Us and 
manufacturer Pacific Cycle. Toys R Us 
was dismissed out because there was no 

evidence of any fault by Toys R Us 
other than selling the product.  
The Arizona Products Liability 
statute ARS sec. 12-680 et. seq. in 
certain circumstances eliminates 
traditional concepts of strict 
products liability, i.e., that any 
link in the chain of distribution 
of a defective product could 
be held liable for injury caused 
by that product.  Here, the 
ultimate seller was allowed to be 
dismissed on summary judgment 
because there was no evidence 
the seller was at “fault” in the 
design, manufacturer or sale of 
the product.

Secondly, Justice Gemmill ruled 
that evidence of compliance 

with Consumer Product Safety 
Commission regulations was admissible to 
show compliance with industry standards 
to support the defendant’s “state of the 
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Champions live here!  Tucson’s own Catalina 
Foothills girls’ soccer team and the Santa 
Rita boys’ basketball team both raised State 
Championship trophies this season.  Kinerk, 
Schmidt & Sethi is proud of our association 
with these young men and women, and 
we congratulate them on their hard work, 
perseverance and accomplishments.

The Foothills Falcons finished the season 
with a 25-1 record, a State Championship 
and a #19 national ranking.  Ted’s daughter, 
Sophomore Savanna Schmidt, finished her 
second season as a starter at the Forward 
position. 

The Santa Rita Eagles finished with a 25-5 
records after going undefeated at home.  
Santa Rita’s Seniors, including Maryland 
Terrapin bound Terrell Stoglin, led their 
team to an exciting 86-84 championship 
game victory over Ampi.  The Eagles’ win 
was especially sweet as they had lost close 
Championship games in 2007, 2008 and 2009.  
KSS is happy to support these young men by 
purchasing their championship rings.  

Tucson Girls, Boys
                  Bring Home Trophies

Foothills Falcons Celebrate State Championship

ex
pe
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es

Three years ago the Oral Advocacy 
Organization (OAO) at University 
of Arizona’s Rogers College of Law 
recognized the need for more trial 
advocacy training opportunities.  Though 
advocacy classes are available and 
growing, they are somewhat limited due 
to the University’s curricular focus on the 
academic rather than the practical.  With 
that, the OAO created the University of 
Arizona Trial Competition Team.

The young mock trial program at 
the University of Arizona has had 
phenomenal success, and I had the 
incredible opportunity of participating 
on the team this year.  The program’s 
focus is educating participants on how 
to professionally advocate in a trial 
courtroom and to prepare the team for 
a nationwide trial competition that is 
sponsored and hosted in part by the 
American College of Trial Lawyers.

To make it onto the team, I had to 
compete in the Jenckes Cup closing 
argument competition as a tryout.  
Once selected, the team and I spent up 
to 4 days a week for up to 4 grueling 
hours a day of class time—and an 
undeterminable amount of time outside 
of class—from November through 
February preparing for the case problem 
we were assigned for the Regional 
Tournament. The amount of preparation 
was incredible, and we strategized 

every aspect of the problem from what and 
when evidentiary issues should be raised, to 
where we should stand when addressing a 
particular witness, to what tie I should wear. 

Not only did I learn to develop a strong 
game plan in the courtroom but also how 
adapt to the environment and modify the 
plan on the fly if the judge or my opponent 
did something unpredictable.  This 
fundamental aspect of my trial education 
is substantially thanks to and only possible 
because of the extremely generous lawyers 
in the community who sacrifice their busy 
schedules to participate as teachers and 
guest judges. 

This Spring, we travelled to San Diego for 
the Regional Tournament where our two 
teams faced off against twenty four other 
teams for a shot to move on to Nationals.  
The Arizona Team defeated UCLA, San Diego, 
and Pepperdine before losing by 2 points to 
Loyola, a 3 time National Champion.   

As young as the program is and with the 
amount of success they have had in a short 
time, I would not be surprised to hear of its 
reputation in the national spotlight in the 
near future.  I owe the team a tremendous 
amount of gratitude for preparing me for the 
real world. 

              Experiences
My Mock Trial

— Matt Schmidt

www.kss-law.com
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— Jim H. Dyer

safety in your home

Summer’s Coming – 

Are You Safe in Your House?

It has been a beautiful spring.   Last week 
my wife and I were tempted to throw the 
windows to enjoy sleeping in the night 
air, but we didn’t. That afternoon we 
received an internet alert from the Pima 
County Sherriff’s Department :

The Pima County Sheriff’s Department 
Burglary Unit is investigating two 
burglaries which occurred while 
residents were home sleeping. These 
crimes prompt us to remind the 
public to exercise good home security 
measures, even while they are at home.  
Remember to lock doors, set alarms, 
keep keys secured and close garage 
doors to prevent unwanted access to 
homes.  An occupied residence does not 
always deter a burglar but good home 
security does.  Report suspicious activity 
immediately by calling 911.

Sheriff’s Auxiliary Volunteers are 
available to assist you by performing 
Home Security Inspections free of 
charge.  Call the SAVs at (520)351-4685  
for more information.

Alright, so you’ve taken all the steps the 
Sheriff recommends, but how do you 
safely protect yourself and your family if 
someone manages to get in?

First, keep your car keys on your 
nightstand. If you hear an intruder, just 
reach over and push the panic button 
on your keys. Your car alarm will go off 
in your garage- horns will be honking, 
lights will be flashing- and the intruder 
is likely to leave in a hurry. Be sure to test 
to make sure you can activate the alarm 
from your bedroom, but the odds are 
that you will have no problem.

Second, keep a can of “Wasp and 
Hornet Spray” in easy reach of your bed. 
Security experts say that you need to be 
close to effectively use mace or pepper 
spray, but those cans of wasp spray 
shoot a straight stream 20 or 30 feet. 
Spray the intruder in the face, and he’ll 
be incapacitated long enough 
for you to call the police or 
even get out of the house. Tell 
the police to look for the guy 
who smells like bug spray.

As a final note, you should 
have local crime alerts sent 
immediately to your home or 
office computer by going to  
http://local.nixle.com/accounts/login/, 
and signing up. It’s free.

champions live here!mock trial

art” defense under ARS sec. 683.  This 
statute provides that a defendant cannot 
be liable for a design defect if it is shown 
the design in question conformed with 
the applicable state of the art.  This 
evidence would be admitted but not 
dispositive on the issue of liability. Plaintiff 
was free to elicit testimony from his 
expert that the regulation was a floor and 
not a ceiling on what the manufacturer 
could and should have designed to avoid 
a wheel separation.

Finally the court held that evidence 
the plaintiff had consumed alcohol 
and marijuana before his injury was 
admissible to establish the plaintiff’s 
percentage of fault in the accident and 
was not a “reasonably foreseeable” use 
of the product as a matter of law.  It 
would be for the jury to determine 
whether it was reasonably foreseeable to 
the defendant that users of its product 
might become intoxicated before using 
the product. Similarly, the plaintiff’s 
failure to wear a helmet was admissible 
evidence on the question of causation 
and damages.  The defendant’s expert 
may testify that the degree of brain injury 
would have been reduced 60-70% if a 
helmet had been worn. 

  (continued) 
     Is Strict Products 
           Liability Law Dead 
                or Dying in Arizona?



Champions live here!  Tucson’s own Catalina 
Foothills girls’ soccer team and the Santa 
Rita boys’ basketball team both raised State 
Championship trophies this season.  Kinerk, 
Schmidt & Sethi is proud of our association 
with these young men and women, and 
we congratulate them on their hard work, 
perseverance and accomplishments.

The Foothills Falcons finished the season 
with a 25-1 record, a State Championship 
and a #19 national ranking.  Ted’s daughter, 
Sophomore Savanna Schmidt, finished her 
second season as a starter at the Forward 
position. 

The Santa Rita Eagles finished with a 25-5 
records after going undefeated at home.  
Santa Rita’s Seniors, including Maryland 
Terrapin bound Terrell Stoglin, led their 
team to an exciting 86-84 championship 
game victory over Ampi.  The Eagles’ win 
was especially sweet as they had lost close 
Championship games in 2007, 2008 and 2009.  
KSS is happy to support these young men by 
purchasing their championship rings.  

Tucson Girls, Boys
                  Bring Home Trophies

Foothills Falcons Celebrate State Championship
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Three years ago the Oral Advocacy 
Organization (OAO) at University 
of Arizona’s Rogers College of Law 
recognized the need for more trial 
advocacy training opportunities.  Though 
advocacy classes are available and 
growing, they are somewhat limited due 
to the University’s curricular focus on the 
academic rather than the practical.  With 
that, the OAO created the University of 
Arizona Trial Competition Team.

The young mock trial program at 
the University of Arizona has had 
phenomenal success, and I had the 
incredible opportunity of participating 
on the team this year.  The program’s 
focus is educating participants on how 
to professionally advocate in a trial 
courtroom and to prepare the team for 
a nationwide trial competition that is 
sponsored and hosted in part by the 
American College of Trial Lawyers.

To make it onto the team, I had to 
compete in the Jenckes Cup closing 
argument competition as a tryout.  
Once selected, the team and I spent up 
to 4 days a week for up to 4 grueling 
hours a day of class time—and an 
undeterminable amount of time outside 
of class—from November through 
February preparing for the case problem 
we were assigned for the Regional 
Tournament. The amount of preparation 
was incredible, and we strategized 

every aspect of the problem from what and 
when evidentiary issues should be raised, to 
where we should stand when addressing a 
particular witness, to what tie I should wear. 

Not only did I learn to develop a strong 
game plan in the courtroom but also how 
adapt to the environment and modify the 
plan on the fly if the judge or my opponent 
did something unpredictable.  This 
fundamental aspect of my trial education 
is substantially thanks to and only possible 
because of the extremely generous lawyers 
in the community who sacrifice their busy 
schedules to participate as teachers and 
guest judges. 

This Spring, we travelled to San Diego for 
the Regional Tournament where our two 
teams faced off against twenty four other 
teams for a shot to move on to Nationals.  
The Arizona Team defeated UCLA, San Diego, 
and Pepperdine before losing by 2 points to 
Loyola, a 3 time National Champion.   

As young as the program is and with the 
amount of success they have had in a short 
time, I would not be surprised to hear of its 
reputation in the national spotlight in the 
near future.  I owe the team a tremendous 
amount of gratitude for preparing me for the 
real world. 

              Experiences
My Mock Trial

— Matt Schmidt
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