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Associations that manage 
common interest develop-
ments in California routinely 
purchase and maintain various 
types of insurance policies. 
The types of insurance policies 

an association purchases can vary, but com-
mon types of policies include property, gen-
eral liability, directors & officers, fidelity, 
workers compensation, earthquake, and flood 
insurance. While associations regularly pur-
chase insurance to protect against various 
types of claims, sometimes, a particular claim 
may not be covered under a specific policy. 
This was the situation in a recent case entitled 
Dollar Point Association, Inc. v. United States Lia-
bility Insurance Company, No. 2:22-cv-0995-KJN 
(E.D. Cal. May 18, 2023).

Dollar Point Association, Inc. (“Dollar 
Point”) is a private, non-profit recreational 
association. Mr. and Mrs. Harris, who are 
members of Dollar Point, had purchased a 
home mistakenly believing that a 30-foot-wide 
strip of land on a lot behind their backyard 
was part of their property (“encroachment 
area”). According to the case, Mr. and Mrs. 
Harris complained that their privacy and secu-
rity were being affected by foot traffic across 
the encroachment area. After several years 
passed, Mr. and Mrs. Harris sued Dollar Point 
to obtain certain property rights over the 
encroachment area. In their complaint, they 
asserted causes of action for irrevocable 
license, declaratory relief, quiet title via 
adverse possession, and easement by prescrip-
tion. Dollar Point tendered the lawsuit filed by 
Mr. and Mrs. Harris to its insurance carrier, 
United States Liability Insurance Company 
(“USLI”). USLI initially agreed to defend Dol-
lar Point in the lawsuit under a reservation of 
rights but later withdrew its defense coverage.

Dollar Point disagreed with USLI’s decision 
to withdraw coverage, so it filed a lawsuit 
against USLI. In its complaint, Dollar Point 
claimed that USLI had a duty to defend Dol-
lar Point under the insurance policy and 
alleged causes of action for breach of contract 
and breach of the implied covenant of good 

faith and fair dealing. USLI denied the allega-
tions in the lawsuit and contended that it did 
not have a duty to defend Dollar Point. More 
specifically, USLI claimed that based on a 
plain reading of the insurance policy, its duty 
to defend only applied to lawsuits seeking a 
“Loss” (e.g., monetary damages). USLI argued 
that Mr. and Mrs. Harris were not seeking 
monetary damages against Dollar Point; 
instead, they only sought non-monetary relief 
(e.g., quiet title by adverse possession of land, 
easement by prescription, etc.). In response, 
Dollar Point argued, among other things, that 
the language in the duty to defend language 
in the provision drafted by USLI was ambigu-
ous, that there was a potential for coverage 
under the policy, and that any uncertainties in 
terms of coverage should be resolved in its 
favor. However, the court ultimately disagreed 
with Dollar Point and decided the lawsuit in 
favor of USLI.

The Dollar Point case illustrates what can 
happen when an uncovered claim arises. 
Associations should work with their insurance 
agents closely when purchasing insurance 
policies. In making insurance decisions, 
board members should seek to understand 
what claims are covered and, just as 

important, which are not under the various 
policies. It’s important to note that while the 
type and amount of insurance coverage is 
typically determined by an association’s gov-
erning documents or statute, some insurance 
coverage is a discretionary decision for the 
board. Since various insurance requirements 
can apply to an association, and insurance 
policies can be lengthy and potentially confus-
ing, board members should speak with their 
insurance agents before making insurance 
decisions and seek legal counsel as needed. ◾
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What’s happening at

Federal Corporate Transparency Act May Apply to 
Incorporated Community Associations

The Corporate Transparency 
Act (“CTA” or “Act”) was enacted 
in 2021 as part of an effort to 
prevent money laundering, cor-
ruption, and tax fraud by impos-
ing new reporting requirements 

for corporations that will take effect on January 
1, 2024. The Act is codified in the Code of Fed-
eral Regulations at 31 CFR §1010.380. Although 
the Act was certainly not enacted with commu-
nity associations in mind and never specifically 
mentions community associations, the majority 
of community associations are incorporated 
(typically as nonprofit mutual benefit corpora-
tions) and therefore may be subject to the CTA’s 
reporting requirements simply due to their sta-
tus as corporations.

The Act requires a “reporting company” to 
file a beneficial ownership report with the U.S. 
Department of Treasury’s Financial Crimes 
Enforcement Network (“FinCEN”) disclosing 
certain information about the company, as well 
as certain “personally identifiable information” 
for each “beneficial owner” of the company. A 
“reporting company” is defined to include a 
corporation or other entity that is created by 
the filing of a document with a secretary of 
state or any similar office under the law of a 
state. Incorporated community associations are 
created by the filing of articles of incorporation 
with the Secretary of State’s office and, there-
fore, an incorporated community association 
would be a “reporting company” under the 
CTA unless a specific exemption applies. 

Currently, the exemptions provided under the 
CTA are unlikely to apply to most incorporated 
community associations.

The information that must be reported 
about the reporting company includes its full 
legal name, address, and taxpayer identifica-
tion number. In addition, the information that 
must be reported about each individual who is 
a “beneficial owner” of the reporting company 
includes, for each individual, his or her full 
legal name; date of birth; current address; and 
unique identifying number from either a 
non-expired passport, driver’s license, or gov-
ernment-issued identification document. An 
image of the non-expired passport, driver’s 
license, or government-issued identification 
document must also be submitted.

A “beneficial owner” is defined as “any indi-
vidual who, directly or indirectly, either exer-
cises substantial control over such reporting 
company or owns or controls at least 25 per-
cent of the ownership interests of such report-
ing company.” The regulations provide that an 
individual exercises “substantial control” over 
the reporting company if the individual serves 
as a senior officer; directs, determines, or has 
substantial influence over important decisions 
made by the reporting company; or has any 
other form of substantial control over the 
reporting company. The regulations further 
state that an individual may exercise “substan-
tial control” over the reporting company 
through “board representation.” At a mini-
mum, it appears that each board member of an 
incorporated community association would be 
considered a “beneficial owner” of the 

reporting company. There is even some debate 
as to whether community managers could also 
potentially fall under the broad definition of a 
“beneficial owner” because they are individuals 
who “directly or indirectly” may have “substan-
tial influence over important decisions” made 
by the association.

Failure to report complete beneficial owner-
ship information could result in civil penalties 
of $500 per day up to a maximum of $10,000. 
The deadline to file an initial report for exist-
ing corporations is 
January 1, 2025 (more 
than a year from 
now), and an updated 
report will need to be 
filed within 30 days of 
any change to the 
information reported 
(such as a change in 
“beneficial owners”).

Again, the CTA is 
clearly not aimed at 
community associations, but status as a corpo-
ration may nonetheless subject incorporated 
community associations to the Act’s reporting 
requirements. Industry groups, including the 
Community Associations Institute (CAI), are 
attempting to obtain an exclusion for commu-
nity associations. However, there is no guaran-
tee that such an exclusion will be added to the 
Act or that it would take effect prior to the first 
reporting deadline of January 1, 2025. Our 
firm will continue to monitor any develop-
ments relating to the CTA that may pertain to 
community associations. ◾
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In an unpublished decision, a 
California Court of Appeal held 
that individual homeowners 
association board members 
have a legal obligation to 
“secure and ensure the board’s 

compliance with court orders and judgments.” 
This is a notice to all board members not to 
over-rely on your community manager regard-
ing court orders.

In Gorenberg v. Emerson Maintenance Associa-
tion (May 2023, Cal. Ct. of Appeals, Fourth 
Dist., Third Div.), a homeowner made a blan-
ket request for association-maintained docu-
ments under Civil Code Section 5205. When 
the association failed to produce 
or make the records available, the 
homeowner filed a petition for a 
peremptory writ of mandate to 
gain the association’s compliance. 
The trial court granted his peti-
tion and issued a writ of mandate. 
However, the trial court struck the 
notice of the writ that applied to 
the association’s “officers, direc-
tors, and/or managing agents.”

After some back-and-forth about 
whom the application applied to 
and a motion to compel compli-
ance with the writ, the trial court 
found that the individual directors 
could not be compelled to 

produce the association’s records. The home-
owner filed an appeal requesting that the 
appellate court order the trial court to make 
the writ applicable not just to the association as 
a corporate entity but to its directors and 
managers.

The appellate court applied California Code 
of Civil Procedure Section 1097, which states:

“If a peremptory mandate has been 
issued and directed to an inferior tribu-
nal, corporation, board, or person, and 
it appears to the court that a member of 
the tribunal, corporation, or board, or 
the person upon whom the writ has been 
personally served, has, without just 
excuse, refused or neglected to obey the 

writ, the court may, upon motion, impose 
a fine not exceeding one thousand dol-
lars. In case of persistence in a refusal of 
obedience, the court may order the party 
to be imprisoned until the writ is obeyed, 
and may make any orders necessary and 
proper for the complete enforcement of 
the writ.”

The appellate court used this language to 
find that the service of a writ on the board 
brings the board members within the court’s 
jurisdiction in a writ proceeding. It went on to 
state that if the board members persistently 
refuse to obey the writ, Code of Civil Procedure 
Section 1097 allows the court to inflict punish-
ment on them personally. A writ commanding 
the association’s, and therefore the board’s, 

performance of certain acts nec-
essarily commands the board’s 
agents to perform such acts on its 
behalf, whether or not the trial 
court explicitly states as much.

Directors should be mindful 
that a court order against the 
association binds them to act or 
refrain from acting even if they 
are not personally named in the 
court order. Intuitively, this 
makes sense because the associa-
tion cannot act unless the board 
and its individual members act. 
Nonetheless, directors should be 
extremely mindful of court 
orders and their effects. ◾

In a recent unpublished 
Court of Appeals case, Hall v. 
Sohn, the Court of Appeals 
affirmed the long-standing prin-
ciple that the scope of an ease-
ment is determined by its grant. 

The Court also provided guidance concerning 
the rights and limitations of easements. Hall v. 
Sohn involves a dispute among residents of a 
subdivision over the use of a 60-foot-wide ease-
ment serving seven parcels. Plaintiffs accused 
the defendants of obstructing their rights to the 
easement, while the defendants counterclaimed 
for trespass and other relief.

In 1980, Gary Bishop subdivided a 38-acre 
property in Mariposa County into four parcels 
and dedicated a 60-foot-wide public access 
easement. That year, Dennis Huntley acquired 
one of these parcels and subdivided it into four 
parcels, dedicating another 60-foot-wide 

easement connected to Bishop’s. Both these 
easements collectively provided access to the 
resulting parcels and were accepted by the 
county for public access but not maintenance. 
The easement is privately maintained. Various 
owners, including plaintiffs (Hall, et al.) and 
defendants (the Sohns), later acquired parcels 
referenced in the maps by way of grant deeds. 
The easements, which lie partly on each of the 
parcels  created by the Bishop and Huntley 
Maps, were developed into a graveled road 
known as Vista Grande Way, serving as the pri-
mary access to most parcels from a main road 
since the 1980s.

By 2014, plaintiffs saw a need to maintain the 
Vista Grande Way. Despite the defendants’ 
objection, plaintiffs, backed by a majority of 
the affected property owners, added gravel to 
the road in December 2014 and January 2015, 
widening it by a few feet but remaining within 
the bounds of the easement. 

Sometime in 2014, a dispute erupted 
between plaintiffs and the Sohns. From Janu-
ary to May 2015, the Sohns placed various 
obstructions within the newly widened road-
way area. Shortly after, the plaintiffs initiated 
a legal complaint against the Sohns, accusing 
them of interference with easement, nui-
sance, and breach of contract/covenant, and 
seeking declaratory relief and a claim for 
quiet title to the easement by prescription. 
The Sohns counterclaimed, alleging trespass, 
seeking declaratory relief and quiet title 
against the plaintiffs and the county, and con-
tending that the easement was not a valid 
public easement.

The trial court dismissed the county from the 
action. It held that every property owner in the 
subdivision had a private easement over the 
60-foot area marked for access in both the 
Bishop and Huntley Maps and that the Sohns 
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had unreasonably interfered with the plaintiffs’ 
use of the easement. The Sohns appealed.

On appeal, the Court of Appeal confirmed 
the principle that “language of a grant of an 
easement determines the scope of the ease-
ment.” The Court emphasized that if an ease-
ment’s language is clear, there is no need to 
rely on extrinsic evidence to ascertain its scope. 
In this case, the easement stemming from the 
Bishop and Huntley Maps was expressly cre-
ated when the Bishop-Huntley subdivision was 
formed in 1980. This creation ensured private 
access rights to lot owners irrespective of any 
dedication to public use. These private ease-
ment rights are permanent and cannot be 
negated by nonuse or claims of non-necessity. 
The Court explained that when an easement’s 
width is expressly stated, such as here, its full 
width is usable, even if the entirety isn’t essen-
tial. Furthermore, an easement owner can 
make necessary improvements without altering 
the easement’s fundamental character.

The Court concluded that the Sohns’ 
attempts to hinder the use of the expanded 
roadway by placing obstructions and accusing 
plaintiffs of trespassing was deemed an unrea-
sonable interference with the plaintiffs’ 

easement rights to use and enjoy 
the roadway for ingress and egress 
and for accessing other properties 
in the subdivision. 

This case is a good reminder for 
all homeowners and associations 
with easements associated with 
their property that the language 
and details that reference a spe-
cific map or document delineat-
ing an easement will determine 
the exact scope and rights associ-
ated with that easement. Clear 
language will preclude outside 
evidence; thus, if the grant or map 
clearly outlines the easement’s 
details, there’s no need for addi-
tional evidence to determine the 
rights of the easement. Home-
owners should respect easement 
boundaries and not interfere with 
or obstruct the easement’s use. If an ease-
ment’s width is clearly specified, the home-
owners have the right to use the full width 
even if the entirety isn’t essential.

Consequently, it is important for homeown-
ers and associations to be aware of any 

easements associated with their property, 
understand their specific rights and limita-
tions, and avoid interfering with the rightful 
use of the easement. If uncertain about any 
easement rights or boundaries, homeowners 
should consult the specific grant or map 
detailing the easement or seek legal counsel. ◾
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