
Second Quarter · 2023

Our attorneys and collection specialists are committed to providing you with professional and personal service. 

Assembly Bill (AB) 648 is 
pending legislation that, if 
passed, will allow associations 
to conduct meetings entirely 
remotely by teleconference/
videoconference without the 

need for any physical location even in the 
absence of any state of emergency or disaster 
that would make meeting in person unsafe or 
impossible.

Under existing law, Civil Code §4090(b) 
requires that, if an open board meeting will 
be conducted by teleconference (through 
audio or video or both), “the notice of the telecon-
ference meeting shall identify at least one physical 
location so that members of the association may 
attend, and at least one director or a person desig-
nated by the board shall be present at that location.” 
The statutory “physical location” requirement 
had generally been disregarded during the 
COVID-19 pandemic due to various govern-
mental restrictions on gatherings, but such 
entirely remote meetings technically failed to 
comply with Civil Code §4090(b).

In response to the conflict between the 
“physical location” meeting requirement of 
Civil Code §4090(b) on the one hand and the 
practical limitations to being able to meet in 
person during certain emergencies or disas-
ters on the other hand, the Governor signed 
Senate Bill 391 in September 2021 as an 
urgency statute that took effect immediately 
and created a new Civil Code §5450. That 
statute now provides an exception to the phys-
ical location requirement for meetings if 
gathering in person is unsafe or impossible 
because the association is in an area affected 
by a declared federal, state, or local disaster or 
emergency. The statute also sets forth a num-
ber of additional notice and procedural 
requirements for conducting such meetings.

Importantly, the exception to the physical 
location meeting requirement created by 
Civil Code §5450 in 2021 only applies during 
a declared federal, state, or local disaster or 
emergency and only to the extent that gather-
ing in person is unsafe or impossible because 
of the disaster of emergency. Given the recent 
expiration of COVID-19 related declarations 
of emergency, they cannot be relied upon as a 
basis for conducting entirely remote meetings 
without any physical location. Even prior to 
the formal expiration of such declarations of 

emergency, the extent to which entirely 
remote meetings could be justified on the 
basis of being “unsafe or impossible” as a 
result of those emergency declarations 
became questionable after restrictions on 
gatherings had been lifted much earlier than 
the emergency declarations.

Accordingly, as the law currently stands at 
the time of this writing, associations cannot 
conduct entirely remote meetings with no 
physical location unless the association is in an 
area affected by a declared federal, state, or 
local disaster or emergency and gathering in 
person is unsafe or impossible because of that 
disaster or emergency. However, Civil Code 
§4090(b) only requires that a physical location 
be available for members to attend and that at 
least one director or person designated by the 
board be present at that location. As such, 
more associations are now adopting a hybrid 
meeting model where members and directors 
have the option of either attending virtually 
or at the designated physical location (as long 
as it is set up so that everyone can hear each 
other). But for many associations, the physical 
meeting requirement — even for such hybrid 
meetings — is burdensome. Many associations 
have found that more owners and directors 
prefer the convenience of being able to 
attend meetings remotely, and often few or no 
other individuals show up at the designated 
physical location other than the designated 
association representative who is required to 
be there. So, given the apparent success of 
remote meetings, why still require a physical 
location at all?

That’s where AB 648 comes in. AB 648 
would add a new Civil Code §4926 to create 

another exception to the physical location 
meeting requirement. The new statute would 
allow board meetings or meetings of the mem-
bers to be conducted entirely by teleconfer-
ence (through audio or video or both) without 
any physical location, provided that additional 
specified notice and procedural conditions are 
satisfied. Specifically, the notice for each meet-
ing conducted entirely remotely would need to 
include: clear technical instructions on how to 
participate; the telephone number and email 
address of a person who can provide technical 
assistance with the teleconference process, 
both before and during the meeting; and a 
reminder that a member may request individ-
ual delivery of meeting notices, with instruc-
tions on how to do so. In addition, every 
director and member must have the same 
ability to participate in the meeting that would 
exist if the meeting were held in person, any 
vote of the directors must be conducted by a 
roll call vote, and all directors and members 
must be given the option of participating by 
telephone. Moreover, this new exception allow-
ing for entirely remote meetings in the absence 
of a declared disaster or emergency would not 
apply to a meeting at which secret ballots are to 
be counted and tabulated.

We will not know the outcome of AB 648 
until sometime in September or October 
because the State Legislature has until Sep-
tember 14 to finalize and transmit proposed 
legislation to the Governor, and the Governor 
has until October 14 to sign or veto those 
bills. Our firm will continue to monitor AB 
648 and other legislation affecting commu-
nity associations. In the interim, please con-
tact our firm with any questions you may have 
regarding meeting requirements. n
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Addressing HOA Insurance Cancellations and Price Hikes

In recent months, Farmers 
Insurance canceled insurance 
policies for condo complexes 
with hundreds of units in San 
Diego’s Tierrasanta, Rancho 
Penasquitos, and Scripps Ranch 

communities. Formerly “good neighbor” State 
Farm Insurance announced it will no longer 
“be there” to sell casualty insurance to Califor-
nia homeowners. Many California HOAs have 
learned that their insurers are either cancel-
ling policies or renewing them only at vastly 
increased premiums.

In addressing insurance policy cancellations 
and price hikes, it is important to communi-
cate with members to help them understand 
the challenges being faced. Civil Code Section 

5810 requires an HOA to “as soon as reason-
ably practicable” give individual notice to all 
members if any of the insurance policies 
described in the annual budget report have 
“lapsed, been canceled, and are not immedi-
ately renewed, restored, or replaced, or if there 
is a significant change, such as a reduction in 
coverage or limits or an increase in the deduct-
ible,” as to any of the policies. Upon its receipt 
of a non-renewal notice for an insurance policy 
described in the annual budget report, the 
association must “immediately” notify all mem-
bers if replacement coverage will not be effec-
tive by when the existing coverage lapses. 
Under Civil Code Section 5300(b)(9), HOAs 
must distribute a yearly summary of their prop-
erty, general liability, earthquake, flood, and 
fidelity insurance policies, including, for each 
policy, the insurer name, the type of insur-
ance, the policy limit, and the deductible 
amount, if any. While boards must satisfy these 
statutory requirements, they should also con-
sider holding “town hall” meetings to provide 
a forum to discuss the insurance challenges 
and available options.

HOAs faced with unanticipated cancella-
tions and price hikes may need to increase 
regular assessments or specially assess members 
to meet their CC&Rs’ insurance requirements. 
While boards of directors are ordinarily limited 
in their authority to increase regular assess-
ments or impose special assessments that 
exceed certain threshold amounts without the 
approval of owners, there are certain “emer-
gency situations” when those limitations do not 
apply. There are differing opinions as to 
whether any of the “emergency situations” 

described in Civil Code Section 5610 would 
apply in the context of purchasing insurance.

Boards should review their CC&R insurance 
requirements, which can range from clear and 
specific to frustratingly vague. HOAs frequently 
purchase insurance coverage inconsistent with 
what their CC&Rs require. Some HOA boards 
are considering CC&R amendments to reduce 
the scope of coverage or to shift insurance 
responsibilities from the HOA to individual 
owners. Whether the Board is considering 
increased regular assessments, a special assess-
ment, or a CC&R amendment, Civil Code pro-
visions — and common sense — require that 
members be informed.

Changes in insurance can have unantici-
pated consequences, from potential default 
under home loans to loss of FHA certification. 
Accordingly, boards considering how to address 
insurance cancellations and price hikes —  
whether through increasing assessments, 
amending CC&Rs, or revising insurance cover-
age — should consult with the HOA’s insurance 
professionals and legal counsel. n
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In a new case, Lake Lindero 
Homeowner Association v. Barone, 
the Court of Appeals described 
and enshrined the interplay 
between the law and an associa-
tion’s bylaws. The Court also 

provided guidance regarding quorum require-
ments to associations dealing with recall 
elections.

In Lake Lindero, the Association received a 
recall petition, but failed to provide notice of a 
special meeting within the required 20-day 
period. The petitioning owners called the spe-
cial meeting and conducted the recall election 
themselves using an independent third-party 
inspector of elections.

The bylaws required at least 50% of all mem-
bers to vote to achieve a quorum. The inspec-
tor conducted the election meeting on the 
specified date and announced a quorum was 
not present, because it received fewer than 
50% of all member ballots. A majority of mem-
bers present at the election voted to adjourn 
the meeting to a new date.

At the reconvened meeting, the inspector 
determined the Association had met the 
reduced required quorum of 25% percent of 
the membership. Of the 190 ballots received, 
156 votes were in favor of recalling the entire 
board. Having determined the recall passed, 
the inspector proceeded to certify the election 
of the new board.

The new board terminated the CEO, Chris-
topher Barone, who was then named as a 
defendant in the lawsuit after refusing to cede 
control. Barone argued that the reduced quo-
rum language in the bylaws did not apply to the 
recall process and, therefore, the reconvened 
meeting had not met quorum.

The Court of Appeals disagreed with Bar-
one’s contention and found no conflict 
between the reduced quorum language in the 
bylaws, and Corporations Code Sections 5034, 
7222, and 7512. More specifically, the Court 
found that neither section 5034 nor section 
7222 affected minimum quorum requirements. 
The relevant statute is section 7512.

Section 7512, subdivision (a) provides:

“One-third of the voting power, repre-
sented in person or by proxy, shall consti-
tute a quorum at a meeting of members, 
but, subject to subdivisions (b) and (c), a 
bylaw may set a different quorum.” Subdivi-
sion (b) stipulates that “[w]here a bylaw 
authorizes a corporation to conduct a 
meeting with a quorum of less than one-
third of the voting power, then the only 
matters that may be voted upon . . . by 
less than one-third of the voting power 
are matters notice of the general nature 
of which was given.”

Consistent with section 7512, the Associa-
tion’s bylaws authorized a quorum of 25 per-
cent of the voting power after an adjournment. 
The Court determined the vote validly at the 

reconvened meeting recalled the former board 
under the Association’s bylaws and governing 
statutory law.

Associations should be extremely mindful of 
reduced quorum requirements when dealing 
with recall elections. Many associations assume 
that a failure to make quorum marks the end 
of a recall, but as the Court in Lake Lindero 
indicated, that is not always the case. If the 
bylaws allow for a reduced quorum at an 
adjourned meeting, and the members vote to 
adjourn a meeting to a later date, that reduced 
quorum requirement could result in a new 
board taking office. n

Board members have a duty 
to protect the property rights of 
their association. Occasionally, 
neighboring property owners 
may attempt to acquire prop-
erty rights over association 

property through adverse possession and pre-
scriptive easements, which board members 
should safeguard against.

Adverse possession is a legal concept that 
allows a person to obtain legal title to someone 
else’s land without purchasing it. To acquire 
title by adverse possession in California, a per-
son must show (1) they possessed the land 
under a claim of right or title, (2) the posses-
sion was actual, open, and notorious, (3) their 
possession was adverse and hostile, (4) the 
possession was continuous for at least five years, 
and (5) they paid all taxes assessed against the 
property during that time.

A prescriptive easement, a similar legal con-
cept, allows a person to acquire the right to 
use land owned by another without paying for 
that right. To obtain a prescriptive easement 
over another’s land in California, a person 
must (1) use another’s land continuously and 
uninterrupted for five years, (2) use the land 
open and notoriously, and (3) show that the 
use of the property was hostile (i.e., without 
permission).

These two property rights are the subject of 
a recent unpublished case, Harris v. Dollar 
Point Association (2022 WL 17074093). In this 
case, Plaintiffs Michael and Anne Harris (“Har-
rises”) purchased a residential property in the 
Dollar Point Association, Inc. (“Dollar Point”) 
subdivision. Dollar Point is a private, non-
profit recreational association that Mr. and 
Mrs. Harris were members of by owning their 
property. Dollar Point owns property situated 
adjacent to the Harrises’ property. Dollar 
Point’s property (“Lot 62”) has a beach area 
on the shore of Lake Tahoe, tennis courts, 

open space, and a parking lot for use by its 
members.
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The Harrises purchased their home in 1996, 
believing that a 30-foot-wide strip of land on 
Lot 62 behind their backyard (“encroachment 
area”) was part of their property. After pur-
chasing their home, the Harrises learned that 
the encroachment area is part of Lot 62. 
According to the case, from 1999 through 
2013, the Harrises made, maintained, and 
removed certain improvements in the 
encroachment area in connection with various 
conversations with Dollar Point.

In 2017, Mr. Harris wrote to Dollar Point 
complaining that their privacy and security 
were being affected by foot traffic on Lot 62. 
Mr. Harris explained that his neighbors had 
turned their home into a rental and that rent-
ers were constantly walking from the rental 
house to the tennis courts and beach area 
along the border of Lot 62 behind their 
backyard.

To remedy this concern, Mr. Harris pro-
posed improving the encroachment area to 
deter foot traffic. On September 24, 2018, the 
board members inspected Lot 62 to consider 
Mr. Harris’ improvement proposals. During 
their visit, they did not observe any of the 
improvements proposed by Mr. Harris.

In October, without seeking permission from 
Dollar Point, Mr. Harris improved the 
encroachment area by planting two willow 
trees, installing drip tube irrigation for the two 
willow trees, and placing some rocks between 
the end of his neighbor’s fence and the willow 
trees. These improvements were designed to 
deter foot traffic on Lot 62 behind their 
backyard.

On November 1, 2018, about two weeks after 
installing these improvements, Mr. and Mrs. 
Harris sued Dollar Point, alleging that they 
adversely possessed the encroachment area 
and that they had created a prescriptive ease-
ment over the steps and path adjoining the 
encroachment area to the parking lot. In 
response, Dollar Point denied these allegations 
and filed a cross-complaint to enjoin Mr. and 
Mrs. Harris from installing or maintaining any 
improvements on Lot 62.

After a bench trial, the trial court found in 
favor of Dollar Point. It held that Mr. and Mrs. 
Harris could not prove adverse possession 
because they did not demonstrate exclusive 
possession of the encroachment area for a con-
tinuous and uninterrupted five-year period. 
The trial court also held that the Harrises 
failed to prove they had a prescriptive 

easement because 
the Harrises, like 
other members of 
Dollar Point, had 
permission to use 
the steps and path 
to the parking lot. 
Lastly, the court 
enjoined the Har-
rises from wrong-
fully encroaching 
on Lot 62 or inter-
fering with using 
the steps. The Har-
rises appealed the 
trial court’s deci-
sion; however, the 
3rd District Court of Appeal affirmed the trial 
court’s ruling.

The Dollar Point case is a good reminder of 
a board’s duty to protect an association’s prop-
erty rights. Board members and management 
should perform property inspections periodi-
cally to look for any unapproved improvements 
to association property. When encroachments 
occur, board members should seek legal advice 
and promptly communicate with the encroach-
ing property owner(s) to resolve these issues. n
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