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Assembly Bill (AB) 1410, 
authored by Assembly Mem-
ber Freddie Rodriguez, was 
signed into law on September 
30, 2022, and will take effect 
on January 1, 2023. This bill 

makes three changes to existing laws impact-
ing homeowner associations, specifically 
regarding usage of social media and online 
resources, enforcement action during emer-
gencies, and members’ right to rent or lease 
their separate interest.

Social Media and Online Resources: Exist-
ing Civil Code Section 4515 ensures that 
members and residents can exercise their 
righs to peacefully assemble and freely com-
municate with one another and with others 
regarding association issues or for social, 
political, or educational purposes. It listed 
five such types of activities which an associa-
tion’sgoverning documents cannot prohibit. 
This bill would add subsection (6) to Section 
4515(b) to prohibit anything in governing 
documents banning members from using 
“social media or other online resources to 
discuss any of the following, even if the con-
tent is critical of the association or its gover-
nance: development living, association 
elections, legislation, election to public office, 
the initiative, referendum, or recall processes, 
or other issues of concern to members and 
residents.” Thankfully, the bill does not 
require HOAs to provide social media or 
other online resources to members or require 
HOAs to allow members to post content on 
the HOA’s website. The bill also added sub-
section (e) to Section 4515, which prohibits 
an association from retaliating against a mem-
ber or a resident for exercising certain rights 
under the statute.

Enforcement Action During Emergencies: 
This bill would add a new Civil Code Section 

5875 to prohibit HOAs from pursuing 
“enforcement actions for a violation of the 
governing documents, except those actions 
relating to the homeowner’s nonpayment of 
assessments, during a declared state or local 
emergency if the nature of the emergency 
giving rise to the declaration makes it unsafe 
or impossible for the homeowner to either 
prevent or fix the violation.” Therefore, when-
ever there is a declared state or local emer-
gency (for example due to a pandemic, a 
natural disaster, drought, etc.), before pursu-
ing enforcement of a governing document 
violation, associations will need to consider 
whether the nature of the emergency makes it 
unsafe or impossible for the owner to resolve 
the violation. Fortunately, the bill does pre-
vent HOAs from collecting on delinquent 
assessments during a state of emergency.

Right to Rent or Lease Separate Interest: 
The bill also adds a new Civil Code Section 
4739 and amends Civil Code Section 4740, 
which may change the landscape of what sin-
gle “family” residences will look like for HOAs. 
The new Civil Code Section 4739 provides that 
governing documents may not “prohibit the 
rental or leasing of a portion of the owner-oc-
cupied separate interest in that common inter-
est development to a renter, lessee, or tenant 
for a period of more than 30 days.” In addi-
tion, the bill amended Civil Code Section 4740 
to prohibit HOAs from restricting the rental 

or leasing of a portion of the owner-occupied 
separate interest for more than 30 days with-
out regard to whether such restriction existed 
at the time the homeowner acquired title to 
the separate interest. Essentially, this allows an 
owner who remains in occupancy to rent out a 
room or rooms to one or more roommates 
and will override governing document restric-
tions that prohibit individual bedrooms from 
being rented separately and independently or 
that prohibit owners from leasing less than the 
entire separate interest. The concern is that 
some properties could start to look like 
minidorms or boarding houses.
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Annual Solicitation of Owners’ Preferred Delivery 
Method for Receiving Association Notices

Senate Bill 392 was legislation 
passed a year ago that, among 
other things, amended Civil 
Code §4040 regarding the defi-
nition of “individual delivery” 
or “individual notice” but 

delayed the effective date of that change to 
January 1, 2023.

The California Civil Code specifies that cer-
tain association notices must be provided by 
individual notice or delivery (as opposed to 
general notice or delivery). Examples of notices 
that must be provided by individual notice or 
delivery include, but are not limited to, notices 
of assessment increases, notices of significant 
changes to the association’s insurance policies, 

and annual budget reports and annual policy 
statements. Prior to January 1, 2023, docu-
ments required to be provided by individual 
notice or delivery were to be provided to the 
owner, at the address last shown on the books 
of the association, by first-class mail, registered 
or certified mail, express mail, or overnight 
delivery by an express service carrier. Individ-
ual notice or delivery could also be accom-
plished by email if the owner had specifically 

consented in writing or by email to receiving 
individual notices by email.

Effective January 1, 2023, Civil Code §4040 will 
be amended so that documents required to be 
provided by individual notice or delivery must be 
sent “in accordance with the preferred delivery method 
specified by the member pursuant to Section 4041.” 
However, if an owner does not provide a valid 
delivery method pursuant to Section 4041, the 
association is required to deliver the document 
by the default method of first-class mail, regis-
tered or certified mail, express mail, or over-
night delivery by an express service carrier 
addressed to the recipient at the address last 
shown on the books of the association.

Since the required method of providing indi-
vidual notice or delivery in accordance with 
Civil Code §4040 is dependent upon the pre-
ferred delivery method specified by the owner 
pursuant to Civil Code §4041, is important for 
associations to understand the requirements of 
Civil Code §4041. Associations are required by 
Civil Code §4041 to solicit certain information 
from owners each year. As amended effective 
January 1, 2022 (last year), the information 
solicited by the association shall include the 
owners’ preferred delivery method for receiv-
ing notices from the association, with the option 
of receiving notices at either or both a mailing 
address or a valid email address. The solicita-
tion must include both a simple method for the 
owner to inform the association in writing that 
the member wishes to change their preferred 
delivery method for receiving notices from the 
association and a notification that the owner 
does not have to provide an email address to 
the association. The statute requires that the 
association solicit the specified information 
annually and that the association must enter 

the information in the association’s books and 
records at least 30 days before providing the 
annual budget report (which annual budget 
report must be provided at least 30 and not 
more than 90 days before the end of the associ-
ation’s fiscal year). Associations should plan 
accordingly and ensure that their annual solici-
tations of member information are consistent 
with Civil Code §4041 as amended.

Associations will need to keep track of each 
owner’s preferred delivery method(s) for 
receiving notices from the association. In addi-
tion, with respect to owners who have requested 
to receive notices by email, the association will 
need to monitor for bounce-backs or other 
error notifications indicating delivery failure. 
Civil Code §4041 requires that, if the associa-
tion delivers a notice to an owner’s email 
address and finds that the email address pro-
vided is no longer valid, the association must 
resend the notice to a mailing address or 
another email address identified by the owner.

Please contact our firm with any questions 
you may have regarding the required annual 
solicitation of member information or provid-
ing notices to your association’s membership.
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Legislature Further Limits Local Regulation 
of Accessory Dwelling Units

As the California legislature 
continues its efforts to address 
the shortage of housing in the 
state, the new year will usher in 
more revisions to the laws 
affecting accessory dwelling 

units (“ADUs”) and junior accessory dwelling 
units (“JADUs”). A number of the revisions 
expressly codify existing practices of local per-
mitting agencies. However, some of the other 
revisions continue to lower the bar for con-
struction of ADUs and JADUs. This article will 
briefly summarize the changes brought by 
Senate Bill (SB) 897, which was approved on 
September 28, 2022, becomes effective on Jan-
uary 1, 2023, and voids and nullifies any non-
conforming local ADU and JADU ordinances.

SB 897 amends Government Code Section 
65852.2 in various ways. It revises application 
review procedures and places more restrictions 
on denials. It now expressly requires that ADU 
standards be “objective” and defines an “objec-
tive standard” as one that (1) involves no per-
sonal or subjective judgment by a public 
official; and (2) is uniformly verifiable by refer-
ence to an external and uniform benchmark or 
criterion available and knowable by both the 
development applicant or proponent and the 
public official prior to submittal.

Permits for ADUs and the demolition of 
garages they are replacing must be processed 
simultaneously. ADU application denials must 
include a full set of comments specifically list-
ing the defective or deficient items and how 
the application can be remedied. ADU appli-
cations cannot be denied due to zoning, build-
ing code, or permit violations elsewhere on 

the lot that do not threaten public health and 
safety and are unaffected by the ADU’s 
construction.

SB 897 also loosens height and setback restric-
tions. Presently, an ADU can be an attached or 
detached unit and must meet certain locally-es-
tablished size, height, and setback requirements, 
including a 16-foot height limitation and four-
foot side and rear setback requirements. SB 897 
increases the maximum height limitation a local 
agency can impose on an ADU to 18 feet if the 
ADU is within a half-mile 
walking distance of a 
“major transit stop” or 
“high-quality transit corri-
dor” or if the ADU is 
detached and on a lot with 
an existing multifamily, 
multistory dwelling. Local 
agencies must also allow 
an additional two feet in 
height to accommodate a 
roof pitch on the ADU 
that is aligned with the 
roof pitch of the primary 
dwelling. If the ADU is 
attached to a primary 
dwelling, under SB 897 
local agencies can impose 
no more than a maximum 
25-foot height limitation 
but can still limit ADUs to 
two stories.

SB 897 also allows ADUs to be constructed 
closer to property lines. If an existing multifam-
ily dwelling has a rear or side setback of less 
than four feet, SB 897 prohibits a local agency 
from requiring any modification to the existing 
multifamily dwelling to satisfy the height and 
setback requirements. It also prohibits local 
agencies from rejecting an ADU application 
because the existing multifamily dwelling vio-
lates those requirements. Additionally, now 
front-yard setbacks must yield if necessary to 
permit at least an 800 square foot ADU with 
four-foot side and rear yard setbacks.

SB 897 also expressly confirms that JADUs 
can be constructed in attached garages and, 
when sharing a bathroom with the primary 
dwelling, must have an interior entry to the 
primary dwelling’s “main living area.”

By Steven Banks, Esq.
Senate Bill (SB) 897, which was approved 

on September 28, 2022, becomes 
effective on January 1, 2023, and voids 
and nullifies any nonconforming local 

ADU and JADU ordinances
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As Californians go green, 
electric cars and their necessary 
charging stations are becoming 
the focus of new legislation. In 
particular, Assembly Bill 1738 
will require several state hous-

ing and building departments to develop man-
datory building standards for certain electric 
vehicle charging station installations in multi-
family dwellings. Those standards would then 
need to be reviewed and updated every three 
years until the law sunsets on January 1, 2033.

This law likely provides some clarity and cer-
tainty to condominium associations that 
require architectural review for the installation 
of electric vehicle charging stations. In particu-
lar, an association’s architectural standards can 
either mirror or reference building code stan-
dards. Alternatively, the association may require 
stricter standards than those that may exist in 
the building code.

However, certain questions remain about 
the bill’s future and its impact. Particularly, if 
an association requires adherence to the build-
ing code standards, and those standards 
change during the triennial review, can the 

association then require the owner to upgrade 
or replace their electric vehicle charging sta-
tion? Most likely, the association would need to 
specify such a requirement in its electric vehi-
cle charging station rules.

The big takeaway from this bill is the impor-
tance of creating and adopting viable electric 
vehicle charging station rules for 

condominium associations. The green revolu-
tion is not going away, and the State of Califor-
nia is at the forefront of the push for electric 
vehicles. Every condominium association 
should be prepared to either review and 
update, or develop and adopt, electric vehicle 
charging station policies when AB 1738 goes 
into effect on January 1, 2023.

Electric Vehicle Charging Station Standardization
By Garrett Wait, Esq


