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Our attorneys and collection specialists are committed to providing you with professional and personal service. 

Special assessments are 
sometimes necessary to cover 
unanticipated or underbud-
geted expenses. If imposed in 
accordance with the applica-
ble legal requirements, special 

assessments may be collected in the same 
manner as regular assessments. Too often, 
however, the first we (as the association’s legal 
counsel) hear of an association’s imposition 
of a special assessment is when the association 
turns to us for assistance in collecting an 
unpaid special assessment, and when we 
review the matter, we discover that the special 
assessment was not lawfully imposed. This 
complicates collection efforts and sometimes 
leads to associations having to redo the entire 
process of imposing the special assessment, 
which can be costly in terms of both time and 
money. Accordingly, it’s important to under-
stand the legal requirements applicable to 
imposing special assessments, and it can save 
associations a lot of trouble in the long run to 
consult with legal counsel early in the process 
in an effort to avoid procedural pitfalls that 
could create obstacles to collecting the special 
assessment if any owners fail to pay.

Civil Code §5605(b) prohibits boards of 
directors from imposing “special assessments 
which in the aggregate exceed five percent of 
the budgeted gross expenses for the association 
for that fiscal year without the approval of a 
majority of a quorum of members.” Therefore, 
if the total amount of a special assessment 
would be equal to or less than 5% of the associ-
ation’s budgeted gross expenses for that fiscal 
year, then it would not require approval of the 
owners, and the board could vote to impose the 
special assessment as a noticed agenda item at 
an open meeting. This assumes that the board 
has not already imposed any other special 
assessments during that same fiscal year that 

would result in the special assessment “in the 
aggregate” exceeding 5% of the budgeted gross 
expenses for that fiscal year.

For proposed special assessments that do 
exceed 5% of the association’s budgeted gross 
expenses for the year and therefore require the 
approval of a majority of a quorum of mem-
bers, Civil Code §5605(c) provides that for the 
purposes of Section 5605, a “quorum” means 
more than 50% of the members. As such, 
regardless of whether an association’s govern-
ing documents provide for a lesser percentage 
of the members in order to meet quorum, for 
purposes of approving a special assessment, 
Civil Code §5605(c)’s definition of quorum will 
control. That means that approval of a special 
assessment that exceeds 5% of the association’s 
budgeted gross expenses for the year will 
require more than 50% of the membership to 
cast ballots in order to meet quorum and, as 
long as a quorum has been achieved, at least a 
majority of the ballots actually cast must be in 
favor of the special assessment.

Importantly, Civil Code §5100(a)(1) 
includes “elections regarding assessments 
legally requiring a vote” as one of the types of 
votes that must be conducted in accordance 
with the statutory secret ballot voting process. 
Thus, any membership vote to approve a spe-
cial assessment that exceeds 5% of an associa-
tion’s budgeted gross expenses for the year 
would need to be conducted pursuant to the 
statutory secret ballot voting process. Compli-
ance with the procedural requirements of the 
statutory secret ballot voting process is one 
area where associations can struggle without 
appropriate guidance.

Whenever a special assessment is imposed, 
whether by the board (if less than 5% of the 

association’s budgeted gross expenses) or by a 
vote of the owners, Civil Code §5615 requires 
that notice of the special assessment must be 
provided to all owners by individual notice not 
less than 30 days nor more than 60 days before 
the special assessment becomes due. This is a 
critical step where, on more than one occa-
sion, we have seen associations fail to provide 
this notice at all, fail to provide it in the man-
ner required for individual notice, or fail to 
provide it within the required window of time.

Notably, there are very limited “emergency 
situations” described at Civil Code §5610 for 
which boards can impose emergency assess-
ments without a vote of the owners even if the 
amount would exceed 5% of the budgeted 
gross expenses for the fiscal year. However, 
the “emergency situations” are narrowly 
defined, and most situations do not fall within 
the statutory definitions. Documentation is 
key to establishing that the need for an emer-
gency assessment is justified under the statu-
torily-defined “emergency situations,” and we 
would always recommend consulting with 
legal counsel prior to attempting to impose 
an emergency assessment.

The statutory procedural requirements for 
imposing a special assessment can be burden-
some, but failure to comply with those 
requirements can impair an association’s abil-
ity to legally collect the special assessment. 
Consulting with legal counsel at the outset 
can help to ensure that the special assessment 
is lawfully imposed and, therefore, collectable 
in the event that any owners fail to pay the 
special assessment.
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Senate Bill 432 / Election Rules

In California, homeowner 
associations are required to 
adopt operating rules for elec-
tions in accordance with Civil 
Code Section 5105. Senate Bill 
432, which went into effect on 

January 1, 2022, made several changes to the 
laws for elections, including the following four 
amendments to Civil Code Section 5105.

Additional Persons Must be Independent 
Third Parties. Under Civil Code Section 
5105(a)(6), an association is required to adopt 
elections rules that allow the inspector(s) of 
election to appoint and oversee “additional 
persons” to verify signatures and to count and 
tabulate votes for elections. While these addi-
tional parties were required to be independent 
third parties under prior law, the new amend-
ment to 5105(a)(6), clarifies that these addi-
tional persons must be “…independent third 
parties who meet the requirements of subdivision (b) of 
Section 5110.”

Under Section 5110(b), an independent third 
party includes a volunteer poll worker with the 
county registrar of voters, a licensee of the Cali-
fornia Board of Accountancy, or a notary public. 
In addition, an independent third party may be 
a member, but may not be a director or a candi-
date for director or be related to a director or to 
a candidate for director. Also, an independent 
third party may not be a person, business entity, 
or subdivision of a business entity who is cur-
rently employed or under contract to the associ-
ation for any compensable services.

Candidate Registration List. Under Civil 
Code Section 5105(a)(7), an association is 
required to adopt election rules that require 
retention of, as association election materials, a 
candidate registration list and a voter list. Pre-
viously, Section 5105(a)(7) specified the 

information required for the voter list; how-
ever, the statute was silent on the information 
required for the candidate registration list.

Under Section 5105(a)(7) as amended, the 
statute now specifies the information to be 
contained in a candidate registration list. The 
statute provides in part as follows: “…The Can-
didate list shall include name and address of indi-
viduals nominated as a candidate for election to the 
board of directors…” The amendment to Section 
5105(a)(7) helps clarify what is expected of an 
association with regard to the contents of a 
candidate registration list.

Disqualification of a Candidate Based on 
Insurance Coverage. Under previous Civil Code 
Section 5105(c)(4), an association was able to 
disqualify a person from nomination through its 
bylaws or election rules if a person disclosed, or 
if the association became aware of, a past crimi-
nal conviction that would, if the person was 
elected, either prevent the association from pur-
chasing fidelity bond coverage or terminate the 
association’s existing fidelity bond coverage.

Under Section 5105(c)(4) as amended, the 
phrase “fidelity bond coverage” has been 
replaced with the term “insurance.” The newly 
amended statute now reads as follows: “An asso-
ciation may disqualify a nominee if that person 
discloses, or if the association is aware or 
becomes aware of, a past criminal conviction 
that would, if the person was elected, either 
prevent the association from purchasing the 
insurance required by Section 5806 or terminate 

the association’s existing insurance coverage 
required by Section 5806 as to that person should the 
person be elected.”

Disqualification of a Candidate for Nonpay-
ment of Assessments. Under previous Civil 
Code Section 5105(d), an association could dis-
qualify a person from nomination for the non-
payment of assessments. Section 5105(d) also 
provided two exceptions for the nonpayment of 
assessments, one of which allowed for the per-
son to be a candidate if he or she had entered 
into a payment plan with the association.

Under Section 5105(d)(2) as amended, a 
member must enter into and be in compliance 
with the payment plan. New Section 5105(d)
(2) provides in part as follows: “…The person 
shall not be disqualified for failure to be cur-
rent in payment of regular and special assess-
ments if either of the following circumstances 
is true: … (2) The person has entered into and 
is in compliance with a payment plan pursuant 
to Section 5665.”

It’s important to note that Senate Bill 432 
made other important changes to the laws not 
discussed here that affect elections and recalls 
in California. Associations that haven’t done so 
already should review and amend their elec-
tion rules with the assistance of counsel to 
ensure that they conform with changes in the 
law required by Senate Bill 432.

By Bradley Schuber, Esq.
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When Can Associations Seek Restraining Orders on Behalf of Board Members

Unpublished Court Decision Reaffirms Importance 
of Compliance with Pre-Litigation ADR

Community associations that 
fail to plead and prove compli-
ance with their statutory obliga-
tions to offer or participate in 
Alternative Dispute Resolution 
(ADR) before commencing 

enforcement lawsuits may find out too late that 
their entire lawsuit was a waste of time and 
money. A recent unpublished California appel-
late court decision amply demonstrates how 
tough a lesson this can be.

In Mayfaire Homeowners Assn. v. Deol (2022 
WL 1043649), a Bakersfield HOA sued an 
owner, Simranjit Deol (Deol), in Kern County 
Superior Court in a dispute involving Deol’s 
alleged failure to maintain and landscape his 
lot and timely rebuild his home for years after 

it was destroyed by fire. The trial court granted 
injunctive and declaratory relief to the HOA 
and ordered Deol to complete the reconstruc-
tion of the residence and properly landscape 
and maintain all publicly visible portions of 
the property within 90 days of entry of judg-
ment. Deol appealed, arguing that the HOA 
failed to prove at trial that it had complied 
with the statutory prerequisites to filing an 
enforcement lawsuit and was therefore not 
entitled to any relief. The Court of Appeal 
agreed and reversed the judgment.

Deol’s house burned down in March 2015. A 
year later, Deol had not submitted plans for the 
house to the HOA and had not begun recon-
structing the home, and the HOA’s board 
fined him. In October 2016, Deol had still not 
submitted rebuilding plans, and his lot was 
overgrown and unmaintained. The HOA’s 
board voted to have ADR, and management 
contacted legal counsel to serve an ADR 
request on Deol. More on that in a moment.

By January 2017, the HOA still had no 
rebuilding plans from Deol and voted to move 
forward with a lawsuit. The HOA filed its law-
suit in March 2017 and after that served no 
further notices to Deol, who did not learn of 
the lawsuit until September 2017. The HOA 
took his default in the lawsuit in October 2017 
and refused to voluntarily set it aside, requiring 
Deol to file a motion, which he successfully did. 
Deol then answered the HOA’s lawsuit, deny-
ing its allegations and asserting that the HOA 

had failed to exhaust all statutory and contrac-
tual remedies before filing the Complaint.

The matter went to a bench trial in October 
2019 and in mid-November 2019, the trial 
court issued a tentative ruling in favor of the 
HOA and, in January 2020, issued judgment in 
the HOA’s favor. Deol appealed.

The Court of Appeal reversed the judgment 
in favor of the HOA, finding that the HOA 
failed to meet its burden to plead and prove 
compliance with statutory ADR notice require-
ments. The appellate court found the fact that a 
Complaint can be dismissed for failure to com-
ply with Civil Code Section 5950 shows that 
allegations establishing compliance with sec-
tions 5930 and 5935, when applicable, are “sub-
stantive, material allegations that must be 
pleaded and proved by the plaintiff.” Here, the 
HOA met the pleading requirement by includ-
ing the required allegations in its Complaint 
and attaching an ADR request purportedly 
served on Deol. However, it never introduced 
evidence at trial sufficient to meet its burden of 
proof on the ADR compliance issue, even after 
Deol introduced contrary evidence.

The result? The HOA lost on appeal in April 
2022, more than five years after initially filing 
its lawsuit. Its judgment against Deol was set 
aside, and Deol was awarded his costs on 
appeal. The moral? Always make sure you fully 
comply with all statutory ADR requirements 
before filing an enforcement lawsuit.

An increasing number of 
board members are finding 
themselves in a position where 
they face unlawful harassment 
from their fellow homeowners/
members. When this occurs, the 

law provides several safeguards to protect a 
board member from harassment by other 
members. A restraining order is the most com-
mon legal remedy available to protect board 
members and abate harassing conduct.

It is important for all board members to 
understand that restraining orders are avail-
able to protect themselves from harassment. 
Board members who are subject to harassment 
may seek a civil harassment restraining order 
pursuant to California Code of Civil Procedure 
§527.6. An association, however, cannot ordi-
narily seek a restraining order on behalf of an 
individual unless there is unlawful violence or 
a credible threat of violence directed against a 
board member in their capacity as a board 
member, in which case a workplace violence 

restraining order may be sought pursuant to 
California Code of Civil Procedure §527.8.

While civil harassment restraining orders and 
workplace violence restraining orders are simi-
lar, they are also notably different. Both statutes 
cover “unlawful violence,” a “credible threat of 
violence,” and “course of conduct,” but “harass-
ment” is only addressed in the context of civil 
harassment restraining orders. Therefore, 
things that might rise to the level of harassment 
sufficient for an individual to seek a civil harass-
ment restraining order would not necessarily 
rise to a level sufficient for an employer to seek 
a workplace violence restraining order on 
behalf of an employee. For example, a non-vio-
lent course of conduct with no credible threat 
of violence would not be a basis for seeking a 
workplace violence restraining order.

California Code of Civil Procedure §527.8 
provides, in part, as follows: “Any employer, 
whose employee has suffered unlawful violence 
or a credible threat of violence from any indi-
vidual, that can reasonably be construed to be 
carried out or to have been carried out at the 

workplace, may seek a temporary restraining 
order and an order after hearing on behalf of 
the employee and, at the discretion of the 
court, any number of other employees at the 
workplace….” The statute defines employees 
to include “members of boards of directors.” 
Therefore, pursuant to C.C.P. §527.8, an associ-
ation may seek a workplace violence restrain-
ing order for a board member who has suffered 
unlawful violence or a credible threat of vio-
lence from any individual that can reasonably 
be construed to be carried out or to have been 
carried out while the board member is acting 
in his or her capacity as a board member.

The first step is to determine whether a 
board bember has suffered unlawful violence or 
a credible threat of violence by another mem-
ber. C.C.P. 527.8(b) defines “credible threat of 
violence” as a knowing and willful statement or 
course of conduct that would place a reason-
able person in fear for his or her safety, or the 
safety of his or her immediate family, and that 
serves no legitimate purpose. If the conduct 

By Steven Banks, Esq.
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does not rise to this level or if the conduct is not 
violent, a workplace violence restraining order 
would not be appropriate and would likely 
denied. Furthermore, the credible threat of 
violence can be either a single statement or a 
course of conduct composed of a series of acts 
over a period of time, however short, evidenc-
ing a continuity of purpose, including following 
or stalking or making telephone calls or send-
ing correspondence to the board member by 
any means. For example, if a member sends 
numerous emails to the board member over 
the course of several days with no legitimate 
purpose for doing so other than to place the 
board member in fear of his or her safety.

The second step is to determine whether the 
association can meet its burden of proof by 
establishing that a workplace violence restrain-
ing order is necessary to prevent further unlaw-
ful violence or credible threats of violence. In 
evaluating the level of threat, if the judge finds 
that the board member is in immediate danger 
of being harmed by the other member, he or 
she may issue an ex parte temporary restrain-
ing order (TRO) without hearing from all 
parties involved. Most judges are inclined to 
issue a TRO if enough facts demonstrate the 
need for an R.O. If the judge issues a TRO, the 

TRO is valid and in effect until the actual court 
hearing, whereby the judge will hear evidence 
from both sides to determine if the permanent 
R.O. should be issued.

After a hearing on the merits, if the judge 
finds that unlawful violence or a credible threat 
of violence has occurred, he or she may issue a 
permanent workplace R.O. for up to three (3) 
years. In this type of restraining order, the judge 
can issue an order telling the restrained person 
to stay away from the protected board member. 
The judge can also order the restrained person 
not to harass, stalk, assault, threaten, or com-
municate with the board member (either 
directly or indirectly) by mail, telephone, email, 
etc. (Code Civ. Proc. § 527.8.)

A workplace violence restraining order is an 
effective way to protect board members from 
violence and credible threats of violence 
directed against them in their capacity as board 
members. Often, the threat of a restraining 
order will be enough to keep board members 
safe, but if a board member needs more pro-
tection than that or feels that an individual 
threatens his or her safety or property, they 
should contact law enforcement immediately. 
Police reports can also be helpful when seeking 
restraining orders.

If your association is concerned about work-
place violence, we encourage you to reach out 
to legal counsel. Legal counsel can help your 
association through the process of obtaining a 
workplace restraining order for your board 
members when appropriate.
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