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On September 23, 2021, 
Governor Newsom approved 
Senate Bill 391 that allows an 
association to hold board 
meetings entirely by 
teleconference, so long as it 

meets certain requirements. It was drafted as 
an urgency bill and so it took effect 
immediately after being approved by the 
Governor. SB 391 amends Civil Code Section 
4090 and adds a new Civil Code Section 5450.

Civil Code Section 4090, as amended, 
contains two definitions for the term board 
meeting. First, a board meeting is defined as a 
congregation of a sufficient number of 
directors to establish a quorum of the board 
where all directors meet together at the same 
time and place. Under this definition, the 
board of directors meets in person at a 
designated location, such as an association’s 
clubhouse or pool side. 

Second, Section 4090 defines a board 
meeting alternatively as a teleconference of a 
sufficient number of directors to establish a 
quorum of the board where directors are in 
different locations and where they are 
connected by electronic means, through 
audio or video, or both. A board may meet in 
executive session entirely by teleconference 
under Section 4090. However, in order to 
have an open board meeting by teleconference, 
an association has to identify at least one 
physical location so that members may attend 
in person. In addition, an association must 
have at least one director or a person 

designated by the board (such as a manager) 
present at that location as well.

New Civil Code Section 5450 provides an 
important exception to Section 4090 when 
holding open board meetings by 
teleconference. More specifically, in the 
event meeting in person is unsafe or 
impossible because the association is in an 
area affected by a federal, state, or local 
emergency, then Section 5450 allows an 
association to hold an open board meeting 
entirely by teleconference without 
designating a physical location or having a 
director or designated person present under 
Section 4090. 

Under Section 5450, an emergency exists 
in any of the following situations: (1) the 
federal government declares a state of 
disaster or emergency, (2) the Governor of 
the state of California proclaims a state of 
emergency under Section 8625 of the 
Government Code, or (3) a local governing 
body or official proclaims a local emergency 
under Section 8630 of the Government 
Code. It’s important to note that Section 
5450 requires the declared emergency be of 
such a nature that “…gathering in person is 
unsafe or impossible…” Thus, a statewide 
emergency due to a drought might not meet 
the requirements of Section 5450 because a 
drought might not make meeting in person 
unsafe or impossible.

Assuming that a state of emergency exists, 
then the association is required to meet four 
conditions. First, notice of the first meeting 
that is conducted for a particular disaster or 

emergency affecting an association must be 
delivered to members by individual delivery. 
Second, the notice for the first meeting, and 
for all following meetings during the disaster 
or emergency, must include specific 
information as follows: (1) clear technical 
instruction on how to participate by 
teleconference, (2) the telephone number 
and electronic mail address of a person who 
can provide technical assistance with the 
teleconference process, before and during 
the meeting, and (3) a reminder that a 
member may request individual delivery of 
meeting notices, with instructions on how to 
do so. 

Third, Section 5450 requires that every 
director and member must have the same 
ability to participate in a meeting that would 
exist if the meeting was held in person. 
Fourth, any vote of the directors must be 
conducted by a roll call vote (i.e., when 
voting, each director is called by his or her 
name and the vote with each board member’s 
name is recorded into the minutes). If an 
association meets these requirements, then it 
will have complied with Section 5450 in 
holding an open board meeting entirely by 
teleconference.

While some associations have opted to 
hold open board meetings entirely by 
teleconference under Section 5450, others 
are holding hybrid board meetings (i.e., a 
mixture of members attending in person and 
by teleconference). Although not required 
by California law, it’s probably a good idea 
for associations holding hybrid meetings to 
follow the same notice requirements of 
Section 5450 and to conduct voting by a roll 
call vote. 

In This Issue:
•  Can We Hold Board Meetings by 

Teleconference?

• Election Without Voting

• Lot Splitting Law May Not Apply

•  Appellate Court Holds That 
Service Animals Do Not  
Require Certification

Can We Hold Board Meetings by Teleconference?

and guidance have consistently rejected a 
formal certification requirement, and (3) 
allowing a person with a disability to self-train 
a service animal furthers the ADA’s stated 
goals since other training could be 
prohibitively expensive. 

However, to be a qualified service dog 
under the ADA, a dog’s capabilities must be 
trained to alleviate an individual’s disability. 
Some evidence of individual training is 
required to distinguish the service animal 
from the ordinary pet. A well-trained 
companion animal that happens to alleviate a 
person’s anxiety is not a qualified “service 
dog” under the ADA. Still, a dog trained by 
the individual to perform specific tasks to 
alleviate that anxiety is qualified. Testimony in 
the case established that the dog had been 
trained to perform particular tasks beyond 
normal pet behavior, such as licking the 

plaintiff’s face to wake her from a nightmare, 
interrupting self-injurious behavior, 
cornering, and boundary control.

The plaintiff contended that the lower court 
had improperly held that a person self-training 
a dog must provide corroborating evidence that 
the dog is qualified as a service dog. However, 
the appellate court did not address that issue 
because the lower court had erred in imposing 
a certification requirement. Instead, it returned 
the case to the lower court to consider whether 
the plaintiff’s testimony regarding her self-
training of the dog, coupled with Del Amo’s 
expert’s testimony, was sufficient to show that 
Aspen was “more likely than not” a qualified 
service dog at the time of trial.

When considering service dog requests, an 
association should not insist that the applicant 
provide formal, third-party “certification.” 
Whether corroborating evidence is necessary 
in addition to an applicant’s proof of self-
training remains an open question. However, 
the key is evidence that a dog’s capabilities 
have been trained to perform specific tasks to 
ease the applicant’s disability.

It is also important to note that there is a 
distinction between service animals (as 
discussed in this article) and emotional 

support animals (which do not need to be 
trained to perform any specific task). 
Associations should consult with legal counsel 
about what documentation may be requested 
from a resident requesting to keep a service or 
support animal. 

APPELLATE COURT HOLDS THAT SERVICE ANIMALS DO NOT REQUIRE CERTIFICATION
CONTINUED FROM PAGE 3

By Bradley Schuber, Esq.

In answering what it termed a question of 
first impression, the appellate court found the 
lower court erroneously required service dog 

“certification.” It found that such a 
requirement was inconsistent with the ADA.
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Election Without Voting Lot Splitting Law May Not Apply

Civil Code section 5103, 
effective January 1, 2022, 
dispenses with the requirement 
of voting for board members at 
the annual meeting so long as 
the number of candidates is 

not more than the number of vacancies to be 
elected. The existing board may vote to 
consider the candidates seated by acclamation.  

Before an Association may take advantage of 
this process it must meet certain qualifications 
and generate additional notices increasing the 

overall election process an additional 60 days.  
The first qualification requires that the 
Association has had a regular election for 
directors in the last three years. The remaining 
requirements deal with additional notifications 
to the membership as follows:

1.  An initial notice soliciting nominations 
must be sent at least 90 days before the 
deadline for submitting nominations. In 
addition to basic information about 
nominations (number of positions 
vacant, deadline for submitting 
nominations, and manner of submission), 
the initial notice must include a statement 

that in the event there are the same 
number or fewer candidates nominated 
than vacancies, those individuals will be 
seated on the board by acclamation 
without balloting.

2.  A second notice must be sent as a 
reminder between seven and thirty days 
prior to the deadline for submitting 
nominations containing the same 
information as the initial notice plus a list 
of the qualified candidates as of the date 
of the notice except that the statement 
about seating the qualified candidates by 
acclamation need not be included if 
there are already more qualified 
candidates than vacant seats on the board 
for election.

3.  A written or electronic communication 
acknowledging receipt of a nomination 
must be sent to the nominee (and the 
member submitting the nomination if 
different from the nominee) within 
seven business days after the nomination 
is received. The communication to the 
nominee must indicate whether or not 
the nominee is a qualified candidate for 
the board and, if the nominee is not 
qualified, the communication must 
indicate the basis for disqualification 
and the procedure to appeal the 
disqualification. 

If the above requirements have been met 
and there are the same number or fewer 
qualified candidates than vacancies on the 
board, then the board may vote to consider 
the qualified candidates elected by acclamation 
at a board meeting for which the agenda item 
reflects the name of each qualified candidate 
that will be seated by acclamation. 

Appellate Court Holds That Service Animals Do Not Require Certification

CONTINUED ON PAGE 4

To address an ongoing and 
worsening housing crisis in 
California, the State enacted 
Senate Bill 9 (“SB9”), which 
changes portions of the 
Government Code to allow for 

single-family lot splitting despite local 
ordinances to the contrary. The concern 
among many in the HOA industry is that the 
language in the law is broad enough to 
encompass and override CC&R provisions. In 

a letter to the Secretary of Senate, the bill’s 
author, Toni Atkins, attempted to clarify and 
address those concerns. Specifically, she said:

“[O]n the issue of common interest 
developments (CID) and homeowners’ 
associations (HOA). My office has 
consulted with Legislative Counsel, and 
SB 9 would not override CID or HOA 
restrictions. Specifically, SB 9 is silent on 
the issue, meaning the bill contains no 
provisions that supersede HOA or CID 
governing documents. As we have seen 

with other housing legislation, SB 9 
would have to contain an explicit and 
proactive provision to override those 
rules. This bill does not.”

This passage is critically important for 
clarifying legislative intent. Suppose litigation 
regarding this matter were to end up in an 
appeals court or the State Supreme Court. In 
that case, the Court will likely look to the 
intent of the legislature to determine 
applicability. Senator Atkins’ letter is helpful 
in that regard, but it may not go far enough 
for some HOAs.

Senator Atkins states that the bill does not 
contain a provision that supersedes HOA 
governing documents. But what if the HOA’s 
governing documents are also silent about lot 
splitting? In that case, the HOA may want to 
contact its legal counsel to determine if other 
provisions would functionally disallow lot 
splitting. For example, setback requirements, 
minimum lot sizes, or other provisions could 
provide language that could be interpreted as 
prohibiting lot splitting. 

Lot splitting in an HOA could have a 
massive impact on budgets, voting rights, and 
common area usage. Boards should look 
closely at their CC&Rs to determine whether 
they contain an explicit lot splitting 
prohibition. If they do not, the board should 
consider asking legal counsel to get involved. 

Community associations 
often are asked to approve 
resident requests for service 
animals. But is an HOA entitled 
to require that the service 
animal be certified by an 

accredited entity to qualify as a “service 
animal” under the law? According to the U.S. 
9th Circuit Court of Appeals’ decision in the 
case of C. L. v. Del Amo Hospital, Inc. (9th Cir. 
2021) 992 F.3d 901, the answer is “no.” The 
case involved a patient diagnosed with post-
traumatic stress disorder (PTSD), anxiety, and 
depression, who sued Del Amo Hospital, an 
inpatient treatment center, after it denied 
admission to her non-certified service dog, 
“Aspen.” The patient alleged this violated 
Title III of the Americans with Disabilities Act 
(ADA), which prohibits discrimination in 
places of public accommodation, as well as 
California’s Unruh Civil Rights Act. 

While Title III of the ADA does not apply to 
HOAs whose facilities are not open to the 

public, the decision is relevant to HOAs 
entertaining reasonable accommodation 
requests regarding service animals.

The patient testified in detail at trial about 
her training of Aspen. She testified the 
expense was the only thing that precluded her 
from obtaining formal certification for Aspen.

Del Amo’s expert witness testified that 
Aspen was well trained to care for the patient’s 
needs, but she could not certify Aspen without 
further steps. Those steps included submitting 
the dog’s veterinary records, continuing 
monthly contact, and completing a certifying 
agency’s seminars and assessments. After the 
U.S. District Court entered judgment in favor 
of the treatment center, the patient appealed.

In answering what it termed a question of 
first impression, the appellate court found the 
lower court erroneously required service dog 
“certification.” It found that such a 
requirement was inconsistent with the ADA. 
The appellate court held that the ADA 
prohibits such requirements for three reasons: 
(1) the ADA defines a service dog functionally 

[can the dog consistently help the person with 
a disability meet the challenges of life by 
assisting in the person’s activities of daily 
living?], without reference to specific training 
requirements, (2) Department of Justice 
(“DOJ”) regulations, rulemaking commentary, 
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Governor Newsom approved 
Senate Bill 391 that allows an 
association to hold board 
meetings entirely by 
teleconference, so long as it 

meets certain requirements. It was drafted as 
an urgency bill and so it took effect 
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such a nature that “…gathering in person is 
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drought might not make meeting in person 
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instruction on how to participate by 
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member may request individual delivery of 
meeting notices, with instructions on how to 
do so. 
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ability to participate in a meeting that would 
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will have complied with Section 5450 in 
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While some associations have opted to 
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and guidance have consistently rejected a 
formal certification requirement, and (3) 
allowing a person with a disability to self-train 
a service animal furthers the ADA’s stated 
goals since other training could be 
prohibitively expensive. 

However, to be a qualified service dog 
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training of the dog, coupled with Del Amo’s 
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When considering service dog requests, an 
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provide formal, third-party “certification.” 
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in addition to an applicant’s proof of self-
training remains an open question. However, 
the key is evidence that a dog’s capabilities 
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ease the applicant’s disability.

It is also important to note that there is a 
distinction between service animals (as 
discussed in this article) and emotional 

support animals (which do not need to be 
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about what documentation may be requested 
from a resident requesting to keep a service or 
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