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Multiple bills have been 
signed by the Governor 
resulting in piecemeal 
changes to portions of the 
Civil Code and Corporations 
Code. This article will provide 

a brief summary of some of the subjects 
addressed in the various bills. Our website 
contains a detailed summary of each of the 
bills along with a complete copy of the 
legislation. The following is a brief overview. 

AB 502 amends Civil Code §5100 to create 
a process for election of directors by 
acclamation. In essence, when the number of 
nominees equals or is less than the number 
of vacancies on the board, the existing 
directors may vote to eliminate the balloting 
process entirely and seat those who have 
placed their name in nomination. To 
safeguard against abuses of the process, the 
legislature has imposed procedural safeguards 
resulting in a 150-day election cycle along 
with a burdensome number of notices to the 
membership throughout the process. 

SB 432 is a bill that amends several portions 
of the Civil Code and Corporations Code 
with the purpose of cleaning up issues in the 
election process that resulted from the new 
election procedures (Civil Code §5115) 
adopted in 2020. The bill reinstates term 
limits, when specified in Bylaws. It limits 
certain notice requirements of Civil Code 
§5115 to elections of directors and to recall 

elections. This has the effect of eliminating 
burdensome election requirements from 
other types of voting such as document 
amendments. Civil Code §5200 is amended 
to expand the rights of members to obtain 
email addresses of owners when they had 
been collected by the Association and made 
part of the membership list. Further, 
members are now entitled to review bank 
account statements for accounts in which 
assessments are deposited or withdrawn.  
Corporations Code §7511 has been amended 
to extend the time for scheduling special 
membership meetings when requested by 
petition signed by 5% of the owners from not 
less than 35 nor more than 90 days to not 
more than 150 days after receipt of the 
petition. This has the potential to permit a 
board subject to recall to significantly delay 
the date for the recall election and to permit 
an election for potential replacement 
directors to coincide with the recall.

AB 1101 amends Civil Code §5380 which 
adds safeguards in the manner in which 
management handles association funds with 
regard to deposits and financial institutions. 
Financial institutions must provide federal 
deposit insurance for the funds and, further, 
the funds are prohibited from being invested 
in stocks or high-risk investment options. 
Civil Code §5502 has new requirements for 
written board approval of fund transfers over 
$5,000 for associations with 50 or less units 
but maintains the $10,000 threshold for 
those associations with more than 50 units. 

This section also amends Civil Code §5806 
with respect to insurance requirements for 
crime and employee dishonesty coverage 
and fidelity bonds.

SB 9 is intended to address the State’s 
housing crisis by allowing duplexes and lots 
splits in single-family zones. This law could 
have a devastating effect on planned 
development associations resulting in 
increased density, lack of parking, and 
overuse of facilities. Senator Atkins, who 
authored the bill, has indicated that SB 9 
would not override association restrictions 
that otherwise prohibit lots splits or creating 
duplexes on a single lot.

AB 1584 amends Civil Code §4741 which 
invalidated certain types of rental 
restrictions. Boards are now required, 
without the approval of the members, to 
amend any provision in their governing 
documents not later than July 1, 2022 if it 
includes a rental restriction inconsistent 
with Civil Code §4741.

SB 391 adds a new Civil Code §5450 which 
establishes an emergency power to use 
videoconferencing such as Zoom for both 
board and member meetings without any 
physical location for gathering in person 
when it is unsafe or impossible. Currently, 
Civil Code §4090 allows for teleconference 
meetings but requires one physical location 
were members may attend. This new law 
eliminates the requirement of the physical 
location if the situation qualifies as an 
emergency under the new statute. n
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association made that same argument that is 
described above (i.e., that the short-term 
rental restriction did not “prohibit” the owner 
from renting her unit and, therefore, Civil 
Code §4740 was inapplicable). The trial court 

agreed with the association and granted 
summary judgment in the association’s favor. 
However, the owner appealed, and the 
appellate court reversed the trial court’s 
ruling. The appellate court examined the 

legislative history of Civil Code §4740 and 
concluded that it was enacted to protect “the 
rights of … owners to rent or lease their 
properties, as the rights existed at the time 
they acquired them” and that its purpose is to 
ensure that “the right of an owner to rent or 
lease his or her separate interest shall be the 
same as when the owner purchased his or her 
separate interest throughout the life of 
ownership.” The association sought to have 
the appellate court’s ruling reviewed by the 
California Supreme Court, but the Supreme 
Court denied the petition for review.

This means that short-term rental restrictions 
will now only be enforceable against owners 
who take title after the effective date of the 
restriction. When attempting to enforce a 
short-term rental restriction (particularly if the 
restriction is found in an amendment to or a 
restatement of the CC&Rs as opposed to the 
original document), associations will now 
need to determine whether the owner is even 
subject to the restriction based on when the 
owner took title to their property relative to 
the effective date of the restriction.

Associations should work with legal counsel 
when considering the adoption or enforcement 
of a short-term rental restriction. n

COURT DECISION LIMITS EFFECTIVENESS OF SHORT-TERM RENTAL RESTRICTIONS
CONTINUED FROM PAGE 3
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Community Association’s Removal of Vicious Dog Upheld by Appellate Court Rosenthal Act Does Not Apply to HOAs

In the recent unpublished 
case of Sunset Greens Homeowners 
Association v. Spagenski, the 
Fourth District Court of Appeal 
upheld a San Diego Superior 
Court judge’s entry of summary 

judgment for a community association on a 
case involving a vicious dog. The association 
had sued after the defendant owners’ German 
Shepherd, “Kato,” attacked neighbors’ dogs 
within the community, injuring both dogs 
and neighbors. 

Kato had attacked four other dogs in three 
separate events over roughly six months, 
resulting in the death of one of the other 
dogs. In two of the events, Kato also injured 
neighbors. The association called the owners 
to hearings and warned that further incidents 
could result in the removal of the dog from 
the community. After the second attack, the 
association’s board held another violation 
hearing, which the owners failed to attend. 
The board ordered the owners to remove 
Kato from the community. 

The association sued the owners, seeking 
injunctive relief for breach of the CC&Rs and 
nuisance. The association asked that the trial 
court enforce the decision to remove Kato, 
permanently enjoin the owners from keeping 
Kato in the community, and award attorney 
fees and costs. The trial court issued a 
temporary injunction prohibiting the owners 
from keeping Kato in the community while 
the lawsuit was pending. The association then 
moved for summary judgment. 

The trial court found the association had 
established that the owners breached the 
CC&Rs. The trial court also found that an 

aggressive dog in the community interferes 
with the comfortable enjoyment of life or 
property. The CC&Rs gave the board 
discretion to enforce its provisions and 
provided that violations automatically 
established a nuisance. This association’s 
CC&Rs also specifically provided that animals 
determined by the board to be a nuisance 
could no longer be kept at the property. The 
trial court affirmed the board’s discretion to 
declare Kato a nuisance and to require Kato’s 
removal from the community. 

After the court entered summary judgment 
for the association and permanently enjoined 
Kato from living in the community, the owners 
appealed. The owners contended summary 
judgment was improper as triable issues of 
material fact existed regarding whether Kato 
was an aggressive dog or had been “surprised, 
provoked, and taunted,” and whether his 

training had eliminated any aggressive 
tendencies. The Court of Appeal affirmed the 
summary judgment since the association had 
established by undisputed material facts that 
the owners violated the CC&Rs and the 
violations constituted a nuisance. The Court 
of Appeal noted that the association did not 
need to establish a likelihood of future harm 
to obtain a permanent injunction under the 
CC&Rs. The CC&Rs also did not require the 
board to consider abatement or the likelihood 
of future harm in determining whether a 
breach occurred or in exercising its 
enforcement discretion.

While the Sunset Greens decision is not a 
published opinion and is therefore not citable 
authority, its reasoning affirms the ability of a 
community association, aided by supportive 
CC&R provisions, to remove nuisance dogs 
from the community. n

Court Decision Limits Effectiveness of Short-Term Rental Restrictions

CONTINUED ON PAGE 4

Collecting delinquent 
assessments can be a minefield 
for homeowners associations, 
but a recent case in the Central 
District of California defused 
one potential concern. 

According to the ruling in Dickson v. Century 
Park East Homeowner’s Association filed on May 
3, 2021, California’s Rosenthal Act does not 
apply to the collection of regular and special 
assessments. The Court found that the 
definitions of “debt collector,” “debt 
collection,” “consumer debt,” and “consumer 
credit transaction” excluded association-
levied assessments. 

In the Dickson case, a delinquent 
homeowner attempted to move for summary 
judgment by arguing that her homeowners 
association violated the Rosenthal Act. 
According to the record, the Century Park 
East Homeowner’s Association recorded a 
lien against Dickson’s property for an amount 
higher than the amount stated in the pre-lien 

letter. The Court declined to apply the 
Rosenthal Act in that matter, reasoning that: 

“[T]he obligation of a member of the 
Association, like Dickson, to pay the 
assessments is not a promise to pay later 
for value to be received, but, rather, it is 
an obligation to pay the costs of 
ownership as those costs arise… 
Therefore, neither the regular 
assessments nor the special assessment 
is a ‘consumer credit transaction’ for 
the purpose of the Rosenthal Act.”

Going a step further, the Court also declined 
to label the Association as a “debt collector” 
under the Rosenthal Act because assessments 
do not fall under the definition of a “consumer 
credit transaction.” The Court also denied 
Dickson’s attempt to hold the Association’s 
attorney and law firm liable for alleged 
violations of the Fair Debt Collections 
Practices Act (“FDCPA”). However, the Court 
did not determine that the FDCPA was 
inapplicable, only that the homeowner had 
not sustained her burden for such a finding 
on a motion for summary judgment.

This ruling is critically important for 
homeowners associations and their assessment 
collection vendors because it removes 
potential liability for Rosenthal Act violations 
during the collection of assessment debts. The 
Rosenthal Act carried similar statutory strict 
liability as the FDCPA, plus the potential for 
an award of attorneys’ fees to a debtor. 
Moreover, it provides common interest 

development law firms a roadmap for avoiding 
FDCPA liability for both associations and their 
assessment recovery vendors. 

While the Court allowed that the definitions 
of “consumer” and “debt” differed between 
the FDCPA and the Rosenthal Act, the term 
“debt collector” may not apply to a law firm 
attempting to collect a debt. Specifically, the 
Court found that Dickson’s proffered evidence 
did not support her claim that debt collection 
was the “principal purpose” of the Association’s 
law firm, nor that the law firm involved in the 
collection of her debt “regularly collects or 
attempts to collect debts.” Thus, a law firm 
may avoid FDCPA liability if a plaintiff cannot 
establish facts that either (i) the law firm’s 
“principal purpose” is to collect debts, or (ii) 
that it “regularly collects or attempts to collect 
debts.” While that second prong may 
encompass common interest development law 
firms with an assessment recovery department, 
the homeowner has the burden to establish 
facts supporting the law firm’s regular 
collection of debts. That could prove to be 
difficult for many debtors.

While assessment collection remains rife 
with potential areas of liability, California 
courts remain willing to protect homeowners 
associations and their vendors from potential 
liability under the Rosenthal Act. With the 
Court’s ruling in the Dickson case, homeowners 
associations can breathe a small sigh of relief 
while pursuing delinquent assessments. n

A California Court of Appeal 
issued a decision in August of 
2021 that will affect the ability 
of associations to enforce short-
term rental restrictions. The 
published decision of Brown v. 

Montage at Mission Hills (2021) 68 Cal.App.5th 
124 involves the interpretation of California 
Civil Code §4740 in relation to short-term 
rental restrictions.

Civil Code §4740 has long provided that “an 
owner … shall not be subject to a provision in a 
governing document or an amendment to a 
governing document that prohibits the rental or 
leasing of any of the separate interests … unless that 
governing document, or amendment thereto, was 
effective prior to the date the owner acquired title to 
their separate interest.” [Underlining added for 

emphasis.] Accordingly, it has been understood 
that a governing document provision that 
prohibits rentals is only binding upon a 
particular owner to the extent that it was 
already in place when that owner acquired 
title. However, based on the statute’s use of the 
word “prohibits,” attorneys in the industry had 
consistently taken the position that Civil Code 
§4740 did not apply to governing document 
provisions that require rentals to be for a 
minimum period of time (for example, 30 
days) because such provisions merely placed a 
restriction on rentals without prohibiting 
rentals. In other words, if a governing 
document provision required that rentals be 
for some specified minimum period of time, 
owners were still perfectly free to rent out 
their units as long as they did so subject to the 
minimum rental period. Therefore, based on 
that logical interpretation of Civil Code §4740, 
attorneys in the industry routinely advised 

their association clients that duly adopted 
short-term rental restrictions imposing a 
minimum rental period could be enforced 
against all owners regardless of when the 
owners purchased their properties. Indeed, 
amending an association’s CC&Rs to include a 
short-term rental restriction was often 
suggested as a potential solution for 
associations desiring to address short-term 
rentals by existing owners. 

In the Brown v. Montage at Mission Hills case, 
the association amended its CC&Rs to include 
a short-term rental restriction requiring units 
to be rented for a period of at least 30 days. An 
owner filed a lawsuit challenging the 
amendment’s applicability to her based on 
Civil Code §4740. She had been using her unit 
for short-term rentals for the 16 years she had 
owned her unit prior to the amendment. 
Predictably, the law firm representing the 
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In the recent unpublished 
case of Sunset Greens Homeowners 
Association v. Spagenski, the 
Fourth District Court of Appeal 
upheld a San Diego Superior 
Court judge’s entry of summary 

judgment for a community association on a 
case involving a vicious dog. The association 
had sued after the defendant owners’ German 
Shepherd, “Kato,” attacked neighbors’ dogs 
within the community, injuring both dogs 
and neighbors. 

Kato had attacked four other dogs in three 
separate events over roughly six months, 
resulting in the death of one of the other 
dogs. In two of the events, Kato also injured 
neighbors. The association called the owners 
to hearings and warned that further incidents 
could result in the removal of the dog from 
the community. After the second attack, the 
association’s board held another violation 
hearing, which the owners failed to attend. 
The board ordered the owners to remove 
Kato from the community. 

The association sued the owners, seeking 
injunctive relief for breach of the CC&Rs and 
nuisance. The association asked that the trial 
court enforce the decision to remove Kato, 
permanently enjoin the owners from keeping 
Kato in the community, and award attorney 
fees and costs. The trial court issued a 
temporary injunction prohibiting the owners 
from keeping Kato in the community while 
the lawsuit was pending. The association then 
moved for summary judgment. 

The trial court found the association had 
established that the owners breached the 
CC&Rs. The trial court also found that an 

aggressive dog in the community interferes 
with the comfortable enjoyment of life or 
property. The CC&Rs gave the board 
discretion to enforce its provisions and 
provided that violations automatically 
established a nuisance. This association’s 
CC&Rs also specifically provided that animals 
determined by the board to be a nuisance 
could no longer be kept at the property. The 
trial court affirmed the board’s discretion to 
declare Kato a nuisance and to require Kato’s 
removal from the community. 

After the court entered summary judgment 
for the association and permanently enjoined 
Kato from living in the community, the owners 
appealed. The owners contended summary 
judgment was improper as triable issues of 
material fact existed regarding whether Kato 
was an aggressive dog or had been “surprised, 
provoked, and taunted,” and whether his 

training had eliminated any aggressive 
tendencies. The Court of Appeal affirmed the 
summary judgment since the association had 
established by undisputed material facts that 
the owners violated the CC&Rs and the 
violations constituted a nuisance. The Court 
of Appeal noted that the association did not 
need to establish a likelihood of future harm 
to obtain a permanent injunction under the 
CC&Rs. The CC&Rs also did not require the 
board to consider abatement or the likelihood 
of future harm in determining whether a 
breach occurred or in exercising its 
enforcement discretion.

While the Sunset Greens decision is not a 
published opinion and is therefore not citable 
authority, its reasoning affirms the ability of a 
community association, aided by supportive 
CC&R provisions, to remove nuisance dogs 
from the community. n
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Collecting delinquent 
assessments can be a minefield 
for homeowners associations, 
but a recent case in the Central 
District of California defused 
one potential concern. 

According to the ruling in Dickson v. Century 
Park East Homeowner’s Association filed on May 
3, 2021, California’s Rosenthal Act does not 
apply to the collection of regular and special 
assessments. The Court found that the 
definitions of “debt collector,” “debt 
collection,” “consumer debt,” and “consumer 
credit transaction” excluded association-
levied assessments. 

In the Dickson case, a delinquent 
homeowner attempted to move for summary 
judgment by arguing that her homeowners 
association violated the Rosenthal Act. 
According to the record, the Century Park 
East Homeowner’s Association recorded a 
lien against Dickson’s property for an amount 
higher than the amount stated in the pre-lien 

letter. The Court declined to apply the 
Rosenthal Act in that matter, reasoning that: 

“[T]he obligation of a member of the 
Association, like Dickson, to pay the 
assessments is not a promise to pay later 
for value to be received, but, rather, it is 
an obligation to pay the costs of 
ownership as those costs arise… 
Therefore, neither the regular 
assessments nor the special assessment 
is a ‘consumer credit transaction’ for 
the purpose of the Rosenthal Act.”

Going a step further, the Court also declined 
to label the Association as a “debt collector” 
under the Rosenthal Act because assessments 
do not fall under the definition of a “consumer 
credit transaction.” The Court also denied 
Dickson’s attempt to hold the Association’s 
attorney and law firm liable for alleged 
violations of the Fair Debt Collections 
Practices Act (“FDCPA”). However, the Court 
did not determine that the FDCPA was 
inapplicable, only that the homeowner had 
not sustained her burden for such a finding 
on a motion for summary judgment.

This ruling is critically important for 
homeowners associations and their assessment 
collection vendors because it removes 
potential liability for Rosenthal Act violations 
during the collection of assessment debts. The 
Rosenthal Act carried similar statutory strict 
liability as the FDCPA, plus the potential for 
an award of attorneys’ fees to a debtor. 
Moreover, it provides common interest 

development law firms a roadmap for avoiding 
FDCPA liability for both associations and their 
assessment recovery vendors. 

While the Court allowed that the definitions 
of “consumer” and “debt” differed between 
the FDCPA and the Rosenthal Act, the term 
“debt collector” may not apply to a law firm 
attempting to collect a debt. Specifically, the 
Court found that Dickson’s proffered evidence 
did not support her claim that debt collection 
was the “principal purpose” of the Association’s 
law firm, nor that the law firm involved in the 
collection of her debt “regularly collects or 
attempts to collect debts.” Thus, a law firm 
may avoid FDCPA liability if a plaintiff cannot 
establish facts that either (i) the law firm’s 
“principal purpose” is to collect debts, or (ii) 
that it “regularly collects or attempts to collect 
debts.” While that second prong may 
encompass common interest development law 
firms with an assessment recovery department, 
the homeowner has the burden to establish 
facts supporting the law firm’s regular 
collection of debts. That could prove to be 
difficult for many debtors.

While assessment collection remains rife 
with potential areas of liability, California 
courts remain willing to protect homeowners 
associations and their vendors from potential 
liability under the Rosenthal Act. With the 
Court’s ruling in the Dickson case, homeowners 
associations can breathe a small sigh of relief 
while pursuing delinquent assessments. n

A California Court of Appeal 
issued a decision in August of 
2021 that will affect the ability 
of associations to enforce short-
term rental restrictions. The 
published decision of Brown v. 

Montage at Mission Hills (2021) 68 Cal.App.5th 
124 involves the interpretation of California 
Civil Code §4740 in relation to short-term 
rental restrictions.

Civil Code §4740 has long provided that “an 
owner … shall not be subject to a provision in a 
governing document or an amendment to a 
governing document that prohibits the rental or 
leasing of any of the separate interests … unless that 
governing document, or amendment thereto, was 
effective prior to the date the owner acquired title to 
their separate interest.” [Underlining added for 

emphasis.] Accordingly, it has been understood 
that a governing document provision that 
prohibits rentals is only binding upon a 
particular owner to the extent that it was 
already in place when that owner acquired 
title. However, based on the statute’s use of the 
word “prohibits,” attorneys in the industry had 
consistently taken the position that Civil Code 
§4740 did not apply to governing document 
provisions that require rentals to be for a 
minimum period of time (for example, 30 
days) because such provisions merely placed a 
restriction on rentals without prohibiting 
rentals. In other words, if a governing 
document provision required that rentals be 
for some specified minimum period of time, 
owners were still perfectly free to rent out 
their units as long as they did so subject to the 
minimum rental period. Therefore, based on 
that logical interpretation of Civil Code §4740, 
attorneys in the industry routinely advised 

their association clients that duly adopted 
short-term rental restrictions imposing a 
minimum rental period could be enforced 
against all owners regardless of when the 
owners purchased their properties. Indeed, 
amending an association’s CC&Rs to include a 
short-term rental restriction was often 
suggested as a potential solution for 
associations desiring to address short-term 
rentals by existing owners. 

In the Brown v. Montage at Mission Hills case, 
the association amended its CC&Rs to include 
a short-term rental restriction requiring units 
to be rented for a period of at least 30 days. An 
owner filed a lawsuit challenging the 
amendment’s applicability to her based on 
Civil Code §4740. She had been using her unit 
for short-term rentals for the 16 years she had 
owned her unit prior to the amendment. 
Predictably, the law firm representing the 
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Multiple bills have been 
signed by the Governor 
resulting in piecemeal 
changes to portions of the 
Civil Code and Corporations 
Code. This article will provide 

a brief summary of some of the subjects 
addressed in the various bills. Our website 
contains a detailed summary of each of the 
bills along with a complete copy of the 
legislation. The following is a brief overview. 

AB 502 amends Civil Code §5100 to create 
a process for election of directors by 
acclamation. In essence, when the number of 
nominees equals or is less than the number 
of vacancies on the board, the existing 
directors may vote to eliminate the balloting 
process entirely and seat those who have 
placed their name in nomination. To 
safeguard against abuses of the process, the 
legislature has imposed procedural safeguards 
resulting in a 150-day election cycle along 
with a burdensome number of notices to the 
membership throughout the process. 

SB 432 is a bill that amends several portions 
of the Civil Code and Corporations Code 
with the purpose of cleaning up issues in the 
election process that resulted from the new 
election procedures (Civil Code §5115) 
adopted in 2020. The bill reinstates term 
limits, when specified in Bylaws. It limits 
certain notice requirements of Civil Code 
§5115 to elections of directors and to recall 

elections. This has the effect of eliminating 
burdensome election requirements from 
other types of voting such as document 
amendments. Civil Code §5200 is amended 
to expand the rights of members to obtain 
email addresses of owners when they had 
been collected by the Association and made 
part of the membership list. Further, 
members are now entitled to review bank 
account statements for accounts in which 
assessments are deposited or withdrawn.  
Corporations Code §7511 has been amended 
to extend the time for scheduling special 
membership meetings when requested by 
petition signed by 5% of the owners from not 
less than 35 nor more than 90 days to not 
more than 150 days after receipt of the 
petition. This has the potential to permit a 
board subject to recall to significantly delay 
the date for the recall election and to permit 
an election for potential replacement 
directors to coincide with the recall.

AB 1101 amends Civil Code §5380 which 
adds safeguards in the manner in which 
management handles association funds with 
regard to deposits and financial institutions. 
Financial institutions must provide federal 
deposit insurance for the funds and, further, 
the funds are prohibited from being invested 
in stocks or high-risk investment options. 
Civil Code §5502 has new requirements for 
written board approval of fund transfers over 
$5,000 for associations with 50 or less units 
but maintains the $10,000 threshold for 
those associations with more than 50 units. 

This section also amends Civil Code §5806 
with respect to insurance requirements for 
crime and employee dishonesty coverage 
and fidelity bonds.

SB 9 is intended to address the State’s 
housing crisis by allowing duplexes and lots 
splits in single-family zones. This law could 
have a devastating effect on planned 
development associations resulting in 
increased density, lack of parking, and 
overuse of facilities. Senator Atkins, who 
authored the bill, has indicated that SB 9 
would not override association restrictions 
that otherwise prohibit lots splits or creating 
duplexes on a single lot.

AB 1584 amends Civil Code §4741 which 
invalidated certain types of rental 
restrictions. Boards are now required, 
without the approval of the members, to 
amend any provision in their governing 
documents not later than July 1, 2022 if it 
includes a rental restriction inconsistent 
with Civil Code §4741.

SB 391 adds a new Civil Code §5450 which 
establishes an emergency power to use 
videoconferencing such as Zoom for both 
board and member meetings without any 
physical location for gathering in person 
when it is unsafe or impossible. Currently, 
Civil Code §4090 allows for teleconference 
meetings but requires one physical location 
were members may attend. This new law 
eliminates the requirement of the physical 
location if the situation qualifies as an 
emergency under the new statute. n
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association made that same argument that is 
described above (i.e., that the short-term 
rental restriction did not “prohibit” the owner 
from renting her unit and, therefore, Civil 
Code §4740 was inapplicable). The trial court 

agreed with the association and granted 
summary judgment in the association’s favor. 
However, the owner appealed, and the 
appellate court reversed the trial court’s 
ruling. The appellate court examined the 

legislative history of Civil Code §4740 and 
concluded that it was enacted to protect “the 
rights of … owners to rent or lease their 
properties, as the rights existed at the time 
they acquired them” and that its purpose is to 
ensure that “the right of an owner to rent or 
lease his or her separate interest shall be the 
same as when the owner purchased his or her 
separate interest throughout the life of 
ownership.” The association sought to have 
the appellate court’s ruling reviewed by the 
California Supreme Court, but the Supreme 
Court denied the petition for review.

This means that short-term rental restrictions 
will now only be enforceable against owners 
who take title after the effective date of the 
restriction. When attempting to enforce a 
short-term rental restriction (particularly if the 
restriction is found in an amendment to or a 
restatement of the CC&Rs as opposed to the 
original document), associations will now 
need to determine whether the owner is even 
subject to the restriction based on when the 
owner took title to their property relative to 
the effective date of the restriction.

Associations should work with legal counsel 
when considering the adoption or enforcement 
of a short-term rental restriction. n
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