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Election season is here, and 
with it returns the issue of 
political expression within 
common interest communities. 
Political signs are showing up 
in yards and windows. Meetings 

(hopefully socially-distanced or virtual) are 
being held. Strongly held feelings and 
positions are debated, challenged and 
defended. It’s part of how a functioning 
democracy works.

This year has seen political expression 
become more strident and, at times, even 
violent or destructive. Political signs have 
been reported stolen or vandalized. Some 
people are concerned that they may not be 
able to express their political views safely and 
without fear of reprisal.

In community associations, questions are 
often asked about where the lines are drawn 
on acceptable political speech. One such line 
is easily drawn: Profane or obscene signs, even 
if political in nature, are not legally protected. 
Other lines have been drawn by the legislature 
or by court decisions. 

Under Civil Code 4710, an association’s 
governing documents cannot prohibit the 
posting or displaying of “noncommercial 
signs, posters, flags, or banners” on or in a 
member’s separate interest, except as 
required for the protection of public health 
or safety, or if the posting or display would 
violate a local, state, or federal law. 
Noncommercial signs, posters, flags, or 
banners may be made of “paper, cardboard, 
cloth, plastic, or fabric,” and may be posted or 
displayed from the “yard, window, door, 
balcony, or outside wall of the separate 
interest.” However, they can’t be made of 

“lights, roofing, siding, paving materials, 
flora, or balloons,” or “any other similar 
building, landscaping, or decorative 
component.” They also can’t include the 
painting of “architectural surfaces,” that is, 
no graffiti. 

Section 4710 allows an association to 
prohibit noncommercial signs and posters 
larger than nine square feet, and 
noncommercial flags or banners larger than 
15 square feet. Whether an association can 
“reasonably” limit the number of political signs 
displayed by any given resident is an open 
question, but courts have upheld such 
restrictions regarding commercial signs. 
Associations can also limit how long political 
signs can be displayed. Civil Code 799.10, 
relating to mobile homes, prevents a political 
campaign sign relating to a candidate for 
election to public office or to the initiative, 
referendum, or recall process from being 
displayed for more than 90 days prior to an 
election or 15 days after the election, unless a 
local ordinance imposes a stricter limitation. 
Other statutes impose similar temporal 
restrictions in a landlord-tenant setting. These 
limitations can be argued by analogy. 

The law also protects the right of association 
members and residents to peacefully assemble 
and freely communicate with one another and 
with others for political purposes, including 
election to public office, or the initiative, 
referendum, or recall processes, during 
“reasonable” hours in a “reasonable” manner. 
Civil Code Section 4515 specifically codifies 
this right, as well as the right to invite public 
officials and candidates to meet and speak on 
matters of public interest with members, 
residents, and their invitees or guests. 

Members and residents may also use the 
common area, including the community or 
recreation hall or clubhouse, for such an 
assembly or meeting if that facility or home is 
not otherwise in use. Members or residents 
using common area facilities for such 
activities can’t be required pay a fee, make a 
deposit, obtain liability insurance, or pay the 
premium or deductible on the association’s 
insurance policy, but are responsible for 
restoring the facilities to their pre-event 
condition and repairing or reimbursing the 
association for any damage to those facilities 
during the event.

Members and residents are also free to 
canvass other members and residents for 
political purposes, and do not require prior 
permission to distribute or circulate 
information about election to public office or 
the initiative, referendum, or recall processes, 
so long as they do so at “reasonable” hours 
and in a “reasonable” manner. 

Of course, whether any given restriction not 
plainly set forth in a statute is or is not 
“reasonable,” and what constitutes “reasonable” 
hours or a “reasonable” manner, is the stuff 
lawsuits are made of. So, when in doubt, 
consult legal counsel. We’re here to help. n

In This Issue:
• (Political) Signs of the Times

•  Directors Held Personally Liable 
for Breach of Fiduciary Duties

•  Reliance on Expert Opinions Can 
Help Protect Associations from 
Liability (Even if the Expert Turns 
Out to be Wrong)

•  Pending Assembly Bills Likely to 
be as Unpopular as SB323

(Political) Signs of the Times

Court Update
By: Andre Mejia

The courts have reopened since the 
initial COVID-19 closures that began in 
March 2020. However, since the 
reopening, we have experienced some 
issues and delays with getting court filings 
processed, particularly certain judgment 
enforcement documents. We’ve been 
informed that to alleviate the backlog 
created from the extended closure, the 
courts have acquired additional staff to 
assist with processing and filing 
documents. The results have varied, and 
we’ve implemented some new procedures 
to ensure that documents are processed 
timely. We will continue to monitor 
developments at the courts and adjust as 
needed to continue to serve our clients.

By Steven L. Banks, Esq.

directors concluded that this was the most 
economically feasible solution. The board noted 
that no option to prevent slope movement was of 
reasonable cost that would not put an undue 
financial burden on the association’s members 
and also that no option to prevent slope 
movement was free of risk of harming adjacent 
properties during the construction process. 
Accordingly, in 2011, the board opted to 
continue periodically repairing cracks in the 
common wall as they developed without 
addressing the slope movement. 

Then, in 2017, the slope failed, which caused 
substantial damage to the properties at the top of 
the slope. Owners of some of the homes at the 
top of the slope sued the association alleging that 
the association had negligently failed to maintain 
the slope. The trial court granted a motion for 
summary judgment in favor of the association 
based on the judicial deference rule and, on 
appeal, the appellate court affirmed the trial 
court’s ruling.

The rule of judicial deference to maintenance 
decisions of homeowners associations was 
articulated by the California Supreme Court in 
the 1999 case of Lamden v. La Jolla Shores 
Clubdominium Homeowners Association as follows: 

“Where a duly constituted community association 
board, upon reasonable investigation, in good faith 
and with regard for the best interests of the community 
association and its members, exercises discretion within 
the scope of its authority under relevant statutes, 
covenants and restrictions to select among means for 
discharging an obligation to maintain and repair a 
development’s common areas, courts should defer to the 
board’s authority and presumed expertise.” 
[Underlining added for emphasis.]

In applying the judicial deference rule to the 
facts of the Jongerius case, the appellate court 
emphasized the association’s extensive investigation 
of the slope movement over the course of several 
years and its reliance on the findings, opinions, 
and recommendations of the experts it consulted 

regarding the matter. The court further found no 
evidence that the board acted in bad faith or 
without regard for the best interests of the 
community in light of the information provided to 
the association by the engineers.

Although only the association was sued in the 
Jongerius case (and not the individual directors), 
it should be noted that reliance on expert 
opinions can also help to protect individual 
directors from personal liability. Corporations 
Code §7231(a) requires directors to perform 
their duties “in good faith, in a manner such director 
believes to be in the best interests of the corporation and 
with such care, including reasonable inquiry, as an 
ordinarily prudent person in a like position would use 
under similar circumstances.” [Underlining added 
for emphasis.] Corporations Code §7231(b) 
then goes on to entitle a director, in performing 
the director’s duties, to rely on information, 
opinions, reports, or other statements prepared 
by persons as to matters which the director 
believes to be within such person’s professional 
or expert competence.

This highlights the benefit of boards consulting 
with qualified professionals and experts when, 
for example, making important maintenance 
and repair decisions. n

RELIANCE ON EXPERT OPINIONS CAN HELP PROTECT ASSOCIATIONS FROM LIABILITY
(EVEN IF THE EXPERT TURNS OUT TO BE WRONG)

CONTINUED FROM PAGE 2

In applying the judicial deference rule to the 
facts of the Jongerius case, the appellate court 

emphasized the association’s extensive 
investigation of the slope movement over the 
course of several years and its reliance on the 

findings, opinions, and recommendations of the 
experts it consulted regarding the matter.
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Prepare your associations for 
pending legislation that, if 
passed, may prove to be as 
unpopular as last year’s Senate 
Bill 323 and as unpleasant as all 

of the recent pool re-opening requirements 
that associations have had to endure. Similar to 
last year’s SB 323, Assembly Bills 3182 and 828 
do not reflect the complexities of homeowner 
associations and trample on the right of 
homeowners to manage their communities as 
they best see fit.

Assembly Bill 3182

AB 3182, authored by Assembly Member 
Philip Yu-Li Ting from San Francisco, has gone 
through several amendments from its original 
form, but sadly failed to address the many 
pitfalls. This bill, if passed, will significantly 
harm California’s common interest 
developments as it will cut back on private 
property ownership rights by placing 
unreasonable restrictions on a homeowner 
association’s ability to enact rental restrictions. 
Association have historically been able to 
impose rental restrictions either as part of their 
original governing documents or through 
amendments voted on by the homeowners 
within the community. However, if AB 3182 
becomes law, it would strip the ability of 
associations to impose certain rental 
restrictions. Regardless of how the membership 
voted to operate their community, AB 3182 
would, for example, obliterate any restriction 
that requires a minimum rental term of more 
than 30 days and any restriction that requires 
an owner to occupy the property for a specified 
period before renting the property. 
Furthermore, it would also make it illegal for 
HOAs to impose a rental cap lower than 25% 
of the properties even if it is necessary to 
obtain financing, and any “grandfathered” 
restrictions would also be removed.

AB 3182, if chaptered in its current form, 
would also expand the accessory dwelling unit 
(ADU) law by allowing owners to place both an 
ADU AND a Junior ADU on the same lot. 

In addition, the proposed legislation would 
require associations to update their governing 
documents before 2022 to reflect the changes 

outlined in the bill. However, regardless 
whether associations revise their governing 
documents to comply with the bill, they will 
still have to comply with the prohibition on 
rental restrictions specified in the bill on and 
after January 1, 2021, or face a civil penalty and 
be liable for damages to owners if the 
association willfully violates the new law (if AB 
3182 passes).

Assembly Bill 828

Assembly Member Ting also played a key 
role in the drafting of AB 828. AB 828 attempts 
to address the financial hardship that 
homeowners may be facing due to the COVID-
19 pandemic. Specifically, it would impose a 
temporary moratorium on foreclosures and 
unlawful detainer actions. If passed in its 
current form, associations would be unable to 
foreclose on a residential property while a state 
or locally declared state of emergency related 
to COVID-19 is in effect, and for 91 days after 
the state of emergency has ended. In addition, 
during such time, no party would be allowed to 
file for a residential unlawful detainer action or 
execute a writ of possession, courts would be 
prohibited from accepting a complaint in an 
action to foreclose, and county recorders 
would also be prohibited from recording a 
notice of default, a notice of sale or a trustee’s 
deed upon sale.

 In its original form, AB 828 mandated the 
court to reduce residential rent by 25%, even 
for tenants who were not financially impacted 
by the pandemic. Fortunately, this provision 

was removed with the latest amendment; 
however, despite the removal of the egregious 
rent-reduction provision, AB 828 remains 
problematic for many reasons. For one, it 
would stay any current foreclosure actions, and 
would extend the right of redemption period 
until 90 days after the state of emergency has 
ended. For HOAs, AB 828 is particularly 
problematic when it comes to dealing with 
nuisance tenants, as it would allow problematic 
tenants to initially ignore the unlawful detainer 
complaint and remain in the unit as it requires 
very limited proof on the part of the tenant to 
demonstrate that they faced financial hardship 
due to COVID-19. 

This year, many associations have already 
incurred a lot of additional expenses as a result 
of SB 323 and have to cope with a lot of 
distractions, interruptions, and frustration as a 
result of the pandemic. With AB 3182, many 
associations will face additional expenses to 
update their governing documents, a cost that 
many cannot afford, particularly given the 
hardship that many had to and are still dealing 
with given the COVID-19 pandemic. This 
financial stress and hardship faced by many 
associations will only be exacerbated with AB 
828. Once again, associations could be 
subjected to poorly drafted and over-reaching 
legislation if AB 3182 and/or AB 828 become 
law. We should know the outcome of this 
proposed legislation by mid-October, which is 
when the Governor must typically either sign 
or veto proposed legislation. n

CONTINUED ON PAGE 4

In Ronald F. Coley, v. Eskaton 
et al., (on appeal from Super. Ct. 
No. 34-2014-00171851-CU-MC-
GDS), the California Court of 
Appeal for the Third Appellate 
District held two directors of a 

homeowners association personally liable for 
breaching their fiduciary duties. 

The plaintiff in the case, Ronald Coley, owns a 
home in the Eskaton Village Grass Valley 
development (the Village). The Village consists 
of 130 homes known as the “Patio” homes and 
137 rented residences located in a single building 
known as the “Lodge.” The Village also has 
several common areas accessible to both Patio 
and Lodge residents.

Eskaton, Eskaton Village, and Eskaton 
Properties Inc. (collectively, the Eskaton entities) 
are related corporations that develop and 
support common interest developments. Eskaton 
Village owns the Lodge and its 137 residences, 
while various individual homeowners, including 
Mr. Coley, own the 130 Patio homes. Eskaton 
Village and the Patio homeowners are members 
of the Eskaton Village Grass Valley Homeowners 
Association (the Association).

Mr. Coley filed a lawsuit against the Eskaton 
entities, the Association, and two of its directors 
(Todd Murch and Elizabeth Donovan) who were 
employees of Eskaton. In his lawsuit, Mr. Coley 
alleged, among other things, that the directors 
breached their fiduciary duties by voting in favor 
of a budget that was favorable to Eskaton Village 
and unfavorable to the Patio owners.

More specifically, the Association’s CC&Rs 
authorize the Association to assess both Eskaton 

Village and the Patio owners for “Security/
Emergency Response” services. For the first 10 
years, the Association allocated the cost of these 
services equally between Eskaton Village and the 
Patio owners, with each paying half of the total 
cost. However, in late 2012, the Association’s 
board approved a new budget that increased the 
Patio owners’ responsibility to 83.3 percent of 
the total costs of security services while Eskaton 
Village would only be responsible for the 
remaining 16.7 percent. The Eskaton-affiliated 
directors voted in favor of the new budget, while 
the two other directors, including Mr. Coley, 
voted against the new budget.

While the trial court agreed with Mr. Coley, 
finding the Eskaton-affiliated directors breached 
their fiduciary duty to the Association and its 
members by increasing the Patio owners’ 
responsibility for these services, it declined to 
find the directors personally liable. Ultimately, 
the trial court awarded Mr. Coley damages of 
$2,328.51 and attorney fees of $654,242.53.

Both parties, being dissatisfied with the results, 
appealed the trial court’s decision on various 
issues. Mr. Coley, in his cross-appeal, argued that 
the trial court should have found the two 
directors personally liable for their conduct. 
Upon review, the Court of Appeal agreed with 
Mr. Coley on this point. 

In its decision, the Court of Appeal concluded 
that the trial court correctly set out the three 
elements of the cause of action for breach of 
fiduciary duties: (1) existence of a fiduciary 
relationship, (2) breach of fiduciary duty, and 
(3) damages. In addition, it concluded that the 
trial court correctly determined that each of 
these elements were satisfied. More specifically, 
the trial court found that Eskaton-affiliated 
directors owed a fiduciary duty to the Association 

and its members, that the directors breached 
their fiduciary duties by voting to raise the Patio 
owners’ share of the security services from 50 
percent to 83.3 percent, and that Coley suffered 
damages as a result. 

The Court of Appeals noted that while the 
trial court correctly found that the directors 
breached their fiduciary duties, it declined to 
hold them personally liable, reasoning that 
something more is required (i.e., the directors 
acted in self-interest, the directors benefited 
from their breach of fiduciary duty, and the 
directors mismanaged the Association). Upon 
review, the Court Appeals found the trial court to 
be in error on this point. The Court of Appeals 
stated as follows: “Once Coley established the existence 
of a fiduciary relationship, breach of fiduciary duty, 
and damages, he was entitled to damages absent some 
applicable affirmative defense.” 

In rendering its decision, the Court of Appeal 
held that the trial court should have found both 
Todd Murch and Elizabeth Donovan personally 
liable for any damages resulting from their 
breaches of their fiduciary duties. Among other 
instructions, the Court remanded the case back 
to the trial court to determine the Eskaton 
directors’ personal liability for damages and 
possible liability for attorney fees. n

A recent unpublished appellate 
court decision in the case of 
Jongerius v. Sun Lakes Country Club 
Homeowners Association (decided in 
November 2019) illustrates how 
relying on the opinions of 

professionals/experts can protect an association 
from liability. 

The Jongerius case involved a common wall 
that ran along the top of a slope and formed the 
rear boundary of the backyards of a number of 
homes in the Sun Lakes Country Club community. 

The wall and the slope were the responsibility of 
the association to maintain and repair. In 2004, 
the association became aware of slope movement 
that was causing cracks in the common wall. The 
association retained an engineer with soils 
expertise to investigate the slope movement, who 
noted the movement but found no evidence of 
instability. In the years that followed, the engineer 
monitored the movement and produced several 
reports between 2006 and 2010 indicating that 
the movement “appears to be slowing,” there is “no 
evidence of impending catastrophic failure,” and “no 
cause for alarm.” He concluded: “A perfect repair 
procedure would be to install a caisson-supported wall 
and grade beam system at the top of slope. This would 

require caissons approximately two feet [in] diameter, 
six feet on center and 30 feet deep. It does not seem 
reasonable to go to such a costly, disruptive repair for 
slopes which are inherently stable and are near the end 
of the creep cycle.” The cost of that work would have 
exceeded $4 million. 

The association then sought the opinion of a 
different engineer who presented several repair 
options, including the installation of caisson wall, 
but ultimately recommended that the association 
simply continue to periodically fill and 
cosmetically patch the cracks in the common wall 
if and when they develop and to paint the wall 
every few years. The association’s board of 

By Niki Tran, Esq.
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Prepare your associations for 
pending legislation that, if 
passed, may prove to be as 
unpopular as last year’s Senate 
Bill 323 and as unpleasant as all 

of the recent pool re-opening requirements 
that associations have had to endure. Similar to 
last year’s SB 323, Assembly Bills 3182 and 828 
do not reflect the complexities of homeowner 
associations and trample on the right of 
homeowners to manage their communities as 
they best see fit.

Assembly Bill 3182

AB 3182, authored by Assembly Member 
Philip Yu-Li Ting from San Francisco, has gone 
through several amendments from its original 
form, but sadly failed to address the many 
pitfalls. This bill, if passed, will significantly 
harm California’s common interest 
developments as it will cut back on private 
property ownership rights by placing 
unreasonable restrictions on a homeowner 
association’s ability to enact rental restrictions. 
Association have historically been able to 
impose rental restrictions either as part of their 
original governing documents or through 
amendments voted on by the homeowners 
within the community. However, if AB 3182 
becomes law, it would strip the ability of 
associations to impose certain rental 
restrictions. Regardless of how the membership 
voted to operate their community, AB 3182 
would, for example, obliterate any restriction 
that requires a minimum rental term of more 
than 30 days and any restriction that requires 
an owner to occupy the property for a specified 
period before renting the property. 
Furthermore, it would also make it illegal for 
HOAs to impose a rental cap lower than 25% 
of the properties even if it is necessary to 
obtain financing, and any “grandfathered” 
restrictions would also be removed.

AB 3182, if chaptered in its current form, 
would also expand the accessory dwelling unit 
(ADU) law by allowing owners to place both an 
ADU AND a Junior ADU on the same lot. 

In addition, the proposed legislation would 
require associations to update their governing 
documents before 2022 to reflect the changes 

outlined in the bill. However, regardless 
whether associations revise their governing 
documents to comply with the bill, they will 
still have to comply with the prohibition on 
rental restrictions specified in the bill on and 
after January 1, 2021, or face a civil penalty and 
be liable for damages to owners if the 
association willfully violates the new law (if AB 
3182 passes).

Assembly Bill 828

Assembly Member Ting also played a key 
role in the drafting of AB 828. AB 828 attempts 
to address the financial hardship that 
homeowners may be facing due to the COVID-
19 pandemic. Specifically, it would impose a 
temporary moratorium on foreclosures and 
unlawful detainer actions. If passed in its 
current form, associations would be unable to 
foreclose on a residential property while a state 
or locally declared state of emergency related 
to COVID-19 is in effect, and for 91 days after 
the state of emergency has ended. In addition, 
during such time, no party would be allowed to 
file for a residential unlawful detainer action or 
execute a writ of possession, courts would be 
prohibited from accepting a complaint in an 
action to foreclose, and county recorders 
would also be prohibited from recording a 
notice of default, a notice of sale or a trustee’s 
deed upon sale.

 In its original form, AB 828 mandated the 
court to reduce residential rent by 25%, even 
for tenants who were not financially impacted 
by the pandemic. Fortunately, this provision 

was removed with the latest amendment; 
however, despite the removal of the egregious 
rent-reduction provision, AB 828 remains 
problematic for many reasons. For one, it 
would stay any current foreclosure actions, and 
would extend the right of redemption period 
until 90 days after the state of emergency has 
ended. For HOAs, AB 828 is particularly 
problematic when it comes to dealing with 
nuisance tenants, as it would allow problematic 
tenants to initially ignore the unlawful detainer 
complaint and remain in the unit as it requires 
very limited proof on the part of the tenant to 
demonstrate that they faced financial hardship 
due to COVID-19. 

This year, many associations have already 
incurred a lot of additional expenses as a result 
of SB 323 and have to cope with a lot of 
distractions, interruptions, and frustration as a 
result of the pandemic. With AB 3182, many 
associations will face additional expenses to 
update their governing documents, a cost that 
many cannot afford, particularly given the 
hardship that many had to and are still dealing 
with given the COVID-19 pandemic. This 
financial stress and hardship faced by many 
associations will only be exacerbated with AB 
828. Once again, associations could be 
subjected to poorly drafted and over-reaching 
legislation if AB 3182 and/or AB 828 become 
law. We should know the outcome of this 
proposed legislation by mid-October, which is 
when the Governor must typically either sign 
or veto proposed legislation. n
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In Ronald F. Coley, v. Eskaton 
et al., (on appeal from Super. Ct. 
No. 34-2014-00171851-CU-MC-
GDS), the California Court of 
Appeal for the Third Appellate 
District held two directors of a 

homeowners association personally liable for 
breaching their fiduciary duties. 

The plaintiff in the case, Ronald Coley, owns a 
home in the Eskaton Village Grass Valley 
development (the Village). The Village consists 
of 130 homes known as the “Patio” homes and 
137 rented residences located in a single building 
known as the “Lodge.” The Village also has 
several common areas accessible to both Patio 
and Lodge residents.

Eskaton, Eskaton Village, and Eskaton 
Properties Inc. (collectively, the Eskaton entities) 
are related corporations that develop and 
support common interest developments. Eskaton 
Village owns the Lodge and its 137 residences, 
while various individual homeowners, including 
Mr. Coley, own the 130 Patio homes. Eskaton 
Village and the Patio homeowners are members 
of the Eskaton Village Grass Valley Homeowners 
Association (the Association).

Mr. Coley filed a lawsuit against the Eskaton 
entities, the Association, and two of its directors 
(Todd Murch and Elizabeth Donovan) who were 
employees of Eskaton. In his lawsuit, Mr. Coley 
alleged, among other things, that the directors 
breached their fiduciary duties by voting in favor 
of a budget that was favorable to Eskaton Village 
and unfavorable to the Patio owners.

More specifically, the Association’s CC&Rs 
authorize the Association to assess both Eskaton 

Village and the Patio owners for “Security/
Emergency Response” services. For the first 10 
years, the Association allocated the cost of these 
services equally between Eskaton Village and the 
Patio owners, with each paying half of the total 
cost. However, in late 2012, the Association’s 
board approved a new budget that increased the 
Patio owners’ responsibility to 83.3 percent of 
the total costs of security services while Eskaton 
Village would only be responsible for the 
remaining 16.7 percent. The Eskaton-affiliated 
directors voted in favor of the new budget, while 
the two other directors, including Mr. Coley, 
voted against the new budget.

While the trial court agreed with Mr. Coley, 
finding the Eskaton-affiliated directors breached 
their fiduciary duty to the Association and its 
members by increasing the Patio owners’ 
responsibility for these services, it declined to 
find the directors personally liable. Ultimately, 
the trial court awarded Mr. Coley damages of 
$2,328.51 and attorney fees of $654,242.53.

Both parties, being dissatisfied with the results, 
appealed the trial court’s decision on various 
issues. Mr. Coley, in his cross-appeal, argued that 
the trial court should have found the two 
directors personally liable for their conduct. 
Upon review, the Court of Appeal agreed with 
Mr. Coley on this point. 

In its decision, the Court of Appeal concluded 
that the trial court correctly set out the three 
elements of the cause of action for breach of 
fiduciary duties: (1) existence of a fiduciary 
relationship, (2) breach of fiduciary duty, and 
(3) damages. In addition, it concluded that the 
trial court correctly determined that each of 
these elements were satisfied. More specifically, 
the trial court found that Eskaton-affiliated 
directors owed a fiduciary duty to the Association 

and its members, that the directors breached 
their fiduciary duties by voting to raise the Patio 
owners’ share of the security services from 50 
percent to 83.3 percent, and that Coley suffered 
damages as a result. 

The Court of Appeals noted that while the 
trial court correctly found that the directors 
breached their fiduciary duties, it declined to 
hold them personally liable, reasoning that 
something more is required (i.e., the directors 
acted in self-interest, the directors benefited 
from their breach of fiduciary duty, and the 
directors mismanaged the Association). Upon 
review, the Court Appeals found the trial court to 
be in error on this point. The Court of Appeals 
stated as follows: “Once Coley established the existence 
of a fiduciary relationship, breach of fiduciary duty, 
and damages, he was entitled to damages absent some 
applicable affirmative defense.” 

In rendering its decision, the Court of Appeal 
held that the trial court should have found both 
Todd Murch and Elizabeth Donovan personally 
liable for any damages resulting from their 
breaches of their fiduciary duties. Among other 
instructions, the Court remanded the case back 
to the trial court to determine the Eskaton 
directors’ personal liability for damages and 
possible liability for attorney fees. n

A recent unpublished appellate 
court decision in the case of 
Jongerius v. Sun Lakes Country Club 
Homeowners Association (decided in 
November 2019) illustrates how 
relying on the opinions of 

professionals/experts can protect an association 
from liability. 

The Jongerius case involved a common wall 
that ran along the top of a slope and formed the 
rear boundary of the backyards of a number of 
homes in the Sun Lakes Country Club community. 

The wall and the slope were the responsibility of 
the association to maintain and repair. In 2004, 
the association became aware of slope movement 
that was causing cracks in the common wall. The 
association retained an engineer with soils 
expertise to investigate the slope movement, who 
noted the movement but found no evidence of 
instability. In the years that followed, the engineer 
monitored the movement and produced several 
reports between 2006 and 2010 indicating that 
the movement “appears to be slowing,” there is “no 
evidence of impending catastrophic failure,” and “no 
cause for alarm.” He concluded: “A perfect repair 
procedure would be to install a caisson-supported wall 
and grade beam system at the top of slope. This would 

require caissons approximately two feet [in] diameter, 
six feet on center and 30 feet deep. It does not seem 
reasonable to go to such a costly, disruptive repair for 
slopes which are inherently stable and are near the end 
of the creep cycle.” The cost of that work would have 
exceeded $4 million. 

The association then sought the opinion of a 
different engineer who presented several repair 
options, including the installation of caisson wall, 
but ultimately recommended that the association 
simply continue to periodically fill and 
cosmetically patch the cracks in the common wall 
if and when they develop and to paint the wall 
every few years. The association’s board of 
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Election season is here, and 
with it returns the issue of 
political expression within 
common interest communities. 
Political signs are showing up 
in yards and windows. Meetings 

(hopefully socially-distanced or virtual) are 
being held. Strongly held feelings and 
positions are debated, challenged and 
defended. It’s part of how a functioning 
democracy works.

This year has seen political expression 
become more strident and, at times, even 
violent or destructive. Political signs have 
been reported stolen or vandalized. Some 
people are concerned that they may not be 
able to express their political views safely and 
without fear of reprisal.

In community associations, questions are 
often asked about where the lines are drawn 
on acceptable political speech. One such line 
is easily drawn: Profane or obscene signs, even 
if political in nature, are not legally protected. 
Other lines have been drawn by the legislature 
or by court decisions. 

Under Civil Code 4710, an association’s 
governing documents cannot prohibit the 
posting or displaying of “noncommercial 
signs, posters, flags, or banners” on or in a 
member’s separate interest, except as 
required for the protection of public health 
or safety, or if the posting or display would 
violate a local, state, or federal law. 
Noncommercial signs, posters, flags, or 
banners may be made of “paper, cardboard, 
cloth, plastic, or fabric,” and may be posted or 
displayed from the “yard, window, door, 
balcony, or outside wall of the separate 
interest.” However, they can’t be made of 

“lights, roofing, siding, paving materials, 
flora, or balloons,” or “any other similar 
building, landscaping, or decorative 
component.” They also can’t include the 
painting of “architectural surfaces,” that is, 
no graffiti. 

Section 4710 allows an association to 
prohibit noncommercial signs and posters 
larger than nine square feet, and 
noncommercial flags or banners larger than 
15 square feet. Whether an association can 
“reasonably” limit the number of political signs 
displayed by any given resident is an open 
question, but courts have upheld such 
restrictions regarding commercial signs. 
Associations can also limit how long political 
signs can be displayed. Civil Code 799.10, 
relating to mobile homes, prevents a political 
campaign sign relating to a candidate for 
election to public office or to the initiative, 
referendum, or recall process from being 
displayed for more than 90 days prior to an 
election or 15 days after the election, unless a 
local ordinance imposes a stricter limitation. 
Other statutes impose similar temporal 
restrictions in a landlord-tenant setting. These 
limitations can be argued by analogy. 

The law also protects the right of association 
members and residents to peacefully assemble 
and freely communicate with one another and 
with others for political purposes, including 
election to public office, or the initiative, 
referendum, or recall processes, during 
“reasonable” hours in a “reasonable” manner. 
Civil Code Section 4515 specifically codifies 
this right, as well as the right to invite public 
officials and candidates to meet and speak on 
matters of public interest with members, 
residents, and their invitees or guests. 

Members and residents may also use the 
common area, including the community or 
recreation hall or clubhouse, for such an 
assembly or meeting if that facility or home is 
not otherwise in use. Members or residents 
using common area facilities for such 
activities can’t be required pay a fee, make a 
deposit, obtain liability insurance, or pay the 
premium or deductible on the association’s 
insurance policy, but are responsible for 
restoring the facilities to their pre-event 
condition and repairing or reimbursing the 
association for any damage to those facilities 
during the event.

Members and residents are also free to 
canvass other members and residents for 
political purposes, and do not require prior 
permission to distribute or circulate 
information about election to public office or 
the initiative, referendum, or recall processes, 
so long as they do so at “reasonable” hours 
and in a “reasonable” manner. 

Of course, whether any given restriction not 
plainly set forth in a statute is or is not 
“reasonable,” and what constitutes “reasonable” 
hours or a “reasonable” manner, is the stuff 
lawsuits are made of. So, when in doubt, 
consult legal counsel. We’re here to help. n
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Court Update
By: Andre Mejia

The courts have reopened since the 
initial COVID-19 closures that began in 
March 2020. However, since the 
reopening, we have experienced some 
issues and delays with getting court filings 
processed, particularly certain judgment 
enforcement documents. We’ve been 
informed that to alleviate the backlog 
created from the extended closure, the 
courts have acquired additional staff to 
assist with processing and filing 
documents. The results have varied, and 
we’ve implemented some new procedures 
to ensure that documents are processed 
timely. We will continue to monitor 
developments at the courts and adjust as 
needed to continue to serve our clients.

By Steven L. Banks, Esq.

directors concluded that this was the most 
economically feasible solution. The board noted 
that no option to prevent slope movement was of 
reasonable cost that would not put an undue 
financial burden on the association’s members 
and also that no option to prevent slope 
movement was free of risk of harming adjacent 
properties during the construction process. 
Accordingly, in 2011, the board opted to 
continue periodically repairing cracks in the 
common wall as they developed without 
addressing the slope movement. 

Then, in 2017, the slope failed, which caused 
substantial damage to the properties at the top of 
the slope. Owners of some of the homes at the 
top of the slope sued the association alleging that 
the association had negligently failed to maintain 
the slope. The trial court granted a motion for 
summary judgment in favor of the association 
based on the judicial deference rule and, on 
appeal, the appellate court affirmed the trial 
court’s ruling.

The rule of judicial deference to maintenance 
decisions of homeowners associations was 
articulated by the California Supreme Court in 
the 1999 case of Lamden v. La Jolla Shores 
Clubdominium Homeowners Association as follows: 

“Where a duly constituted community association 
board, upon reasonable investigation, in good faith 
and with regard for the best interests of the community 
association and its members, exercises discretion within 
the scope of its authority under relevant statutes, 
covenants and restrictions to select among means for 
discharging an obligation to maintain and repair a 
development’s common areas, courts should defer to the 
board’s authority and presumed expertise.” 
[Underlining added for emphasis.]

In applying the judicial deference rule to the 
facts of the Jongerius case, the appellate court 
emphasized the association’s extensive investigation 
of the slope movement over the course of several 
years and its reliance on the findings, opinions, 
and recommendations of the experts it consulted 

regarding the matter. The court further found no 
evidence that the board acted in bad faith or 
without regard for the best interests of the 
community in light of the information provided to 
the association by the engineers.

Although only the association was sued in the 
Jongerius case (and not the individual directors), 
it should be noted that reliance on expert 
opinions can also help to protect individual 
directors from personal liability. Corporations 
Code §7231(a) requires directors to perform 
their duties “in good faith, in a manner such director 
believes to be in the best interests of the corporation and 
with such care, including reasonable inquiry, as an 
ordinarily prudent person in a like position would use 
under similar circumstances.” [Underlining added 
for emphasis.] Corporations Code §7231(b) 
then goes on to entitle a director, in performing 
the director’s duties, to rely on information, 
opinions, reports, or other statements prepared 
by persons as to matters which the director 
believes to be within such person’s professional 
or expert competence.

This highlights the benefit of boards consulting 
with qualified professionals and experts when, 
for example, making important maintenance 
and repair decisions. n
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In applying the judicial deference rule to the 
facts of the Jongerius case, the appellate court 

emphasized the association’s extensive 
investigation of the slope movement over the 
course of several years and its reliance on the 

findings, opinions, and recommendations of the 
experts it consulted regarding the matter.


