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Recently, counsel for a 
homeowner attempted to 
dissuade an association from 
filing a lawsuit against his client 
for obvious violations of the 
CC&Rs by claiming that the 
association would need to 

disclose the litigation to prospective 
purchasers, thereby potentially harming sales 
by current members of the association. While 
this gambit is understandable in light of his 
client’s significant exposure, it is an inaccurate 
statement of the legal duty of disclosure an 
association owes. The only statutory 
requirement for such disclosure of litigation 
involving an association is found in Civil Code 
Section 6150 and relates specifically to 
construction defects against the developer.

There is no duty of disclosure to prospective 
purchasers of other types of lawsuits except 
the duty to disclose that exists as between the 
seller and the purchaser. An association’s 
duties of disclosure to a prospective purchaser 
are limited to the enumerated items in Civil 
Code Section 4525. While there may be a line 
item for litigation expenses referenced in the 
documents provided by the association, there 
is no separate affirmative duty to disclose the 
existence of specific litigation to prospective 
purchasers. Kovich v. Paseo Del Mar Homeowners’ 
Assn. (1996) 41 Cal.App.4th 863.

Further, when a former member sued to 
collect a portion of a monetary settlement 

resulting from litigation against an insurer on 
a bad faith claim, alleging that the association 
should have disclosed the litigation prior to 
his sale of a unit in the association, the Court 
ruled that the association was under no 
obligation to disclose that type of lawsuit to a 
member. The Court in Ostayan v. Nordhoff 
Townhomes Homeowners Assn., Inc. (2003) 110 
Cal. App. 4th 120, 129 said: 

Filing the action against the insurance 
company was within the scope of the 
Association’s authority. The CC&Rs and 
statutes did not obligate the Association to 
give notice to the members of the filing of the 
lawsuit. Whether and when to give any 
further notice was within the discretion 
of the Association’s board of directors.

Absent an affirmative request for such 
information, the association was under no 
obligation to provide information about the 
existence of that lawsuit to a member. 
Similarly, when an association sues a 
homeowner for violating its governing 
documents, it owes no duty to the other 
members to disclose the existence of the 
lawsuit. The board of directors, of course, 
may disclose the existence of litigation in its 
discretion but most association attorneys 
likely would caution against such disclosure as 
it may cause disruption in the community. 

However, even if an association does 
ultimately disclose such information as part of 
its other financial disclosures, under most 
factual circumstances, a lawsuit related to the 
enforcement of restrictions against an owner 
will have little effect on the sale of properties 
in the association. After all, why would a buyer 
or lender care about one-off litigation involving 
violations occurring in a different unit?

So, while opposing counsel is welcome to 
try anything he can to keep the association 
from suing his client for clear violations of the 
CC&Rs, associations should not be concerned 
about disclosure obligations. Under the law, 
they have no such obligation, and even if the 
association does disclose the existence of an 
enforcement action, such a lawsuit will likely 
not affect the sale of any unit in the association. 
Associations should not be dissuaded from 
enforcing their governing documents because 
of baseless pearl-clutching by opposing 
counsel. If your association needs 
representation in litigation, please do not 
hesitate to contact us. n
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Litigation Disclosures for Enforcement Actions

Restraining Harassment and Workplace Violence is a Team Effort

Kriger Law Firm frequently 
advises clients confronted with 
harassment. Often the harasser 
is an association resident or 
guest; occasionally the harasser 

is a board member. The target of harassment 
can sometimes be a neighbor, a board member, 
a manager, or a vendor. Sometimes the 
motivation is anger at a board decision or a 
new rule, sometimes it is personal or political 
conflict, and sometimes it is mental illness. 
The harassment itself can take many forms, 
from loud music noise to property damage and 
threats of violence. Just when we think we’ve 
seen it all, we’re confronted with a new set of 
facts. Through it all runs a common thread: 
the harassment has continued despite 
numerous unsuccessful efforts to address it 
informally and has risen to a level where 
judicial intervention is required. 

Under California law, “harassment” means 
either: (1) unlawful violence (assault, battery 
or stalking other than in self-defense or 
defense of others); (2) credible threats of 
violence (statement or course of conduct that 
willfully places another in fear for safety of self 

or family member); or (3) a knowing and 
willful course of conduct directed at a specific 
person that (a) “seriously alarms, annoys or 
harasses” that person; (b) serves “no legitimate 
purpose”; and (c) would cause a reasonable 
person to suffer “substantial” emotional 
distress and in fact causes the complaining 
person to suffer such distress.

There are important differences between 
petitions seeking such relief: Only “natural 
persons” (individuals) may obtain civil 
harassment restraining orders. A board 
member or manager seeking such a restraining 
order against an individual must show a 
“course of conduct” of harassment by that 
individual. By contrast, an association can seek 
a workplace violence restraining order 
protecting certain named individuals (for 
example, managers, board members, 
employees, vendors), but must show “credible 
threats of violence” by the person from whom 
protection is sought. Clear and convincing 
evidence is required of a “pattern of conduct 
composed of a series of acts over a period of 
time, however short, evidencing a continuity of 
purpose…” other than constitutionally 
protected activity. This may include following 
or stalking a person, making harassing 
telephone calls to that person, or sending 

harassing correspondence to a person by any 
means. A single act is not enough.

Kriger Law Firm routinely assists clients in 
obtaining restraining orders. Meticulous 
documentation of the nature and history of 
harassment is crucial to obtain such orders. 
Individuals are sometimes reluctant to testify 
in support of restraining order petitions, but 
declarations, photographs, videos, documents, 
and live testimony make a huge difference in 
the likelihood of success. While a court hearing 
harassment petitions can accept hearsay 
testimony (out of court statements made by 
others), successful petitions require as many 
witnesses as possible who are willing to provide 
supporting declarations and potentially live 
testimony at the petition hearing. n

By Garrett Wait, Esq.

Kriger Offices Undamaged 
As you may be aware, three local 

buildings burned to the ground following 
a protest in La Mesa on May 30, 2020: two 
banks and an architectural office located 
in a historic building in downtown La 
Mesa. Kriger Law Firm offices are located 
within two blocks of the buildings that 
were destroyed and a block from the La 
Mesa Police Department station, where 
the protests originated. We received 
reports that a small group attempted to 
break into our office building late that 
night but were prevented entry by our 
surrounding neighbors and acquiesced 
to the request that the group immediately 
leave the premises. 

In a show of support for businesses that 
sustained damage, the La Mesa 
community has pulled together to get 
them through this crisis. Kriger Law Firm 
donated $2,500 to the La Mesa business 
disaster recovery fund organized by the 
East County Chamber of Commerce to 
help businesses that were damaged 
during the events of May 30. If you wish 
to contribute to the fund, or inquire 
about other ways to assist, please don’t 
hesitate to contact our office.

By Steven L. Banks, Esq.



 

   Kriger Law Firm Quarterly Newsletter · Second Quarter, 2020 32 Kriger Law Firm Quarterly Newsletter · Second Quarter, 2020

Do Not Snooze on Architectural ViolationsTypes of Common Interest Developments: 
Distinctions between Condominium Projects and Planned Developments

Most, if not all, associations 
require homeowners to seek 
association approval prior to 
making a physical improvement 
or modification to their property 

through some sort of architectural application 
and approval process. This is to ensure that any 
changes to the exterior of the homes conform 
to the standards set by the governing documents 
and will not negatively impact the appearance 
of the community. These types of architectural 
requests are generally handled by the board or 
an architectural committee. Of course, there 
will be instances where a homeowner may not 
comply with the process and proceed with an 
architectural modification either without 
approval or in violation of the association’s 
governing documents. When this occurs, 
associations must not delay in enforcing the 
violation because, in most cases, the association 
only has five (5) years to bring legal action 
against the violating homeowner. 

Pacific Hills Homeowners Association v. Prun, et 
al., is a 2008 case that clarifies how long 
associations have to enforce CC&R provisions, 
including architectural restrictions. In that 
case, the Court held that the statute of 
limitations in which a homeowners association 
may enforce the CC&Rs is five (5) years from 

the date the violation was discovered or, 
through the exercise of reasonable diligence, 
should have been discovered. This conclusion 
was based on California Code of Civil 
Procedure §336, which provides that there is a 
five-year statute of limitations for enforcing 
violations of restrictions on real property. 
Therefore, an association has up to five (5) 
years to enforce its restrictions from the time 
the violation was discovered (or could have 
reasonably been discovered through the 
exercise of reasonable diligence); otherwise, 
the association will lose the right to bring legal 
action to enforce the restriction. 

In addition to timely enforcing architectural 
violations, the association must have reasonable 
written enforcement procedures in place, 
which must be applied uniformly against all 
homeowners to avoid any potential defense 
that the association is not acting consistently 
and fairly. When an association seeks to enforce 
the provisions of its governing documents to 
compel an act by one of its member owners, 
the association is expected to be able to show 
that it has followed its own standards and 
procedures prior to pursuing such a remedy, 
that those procedures were fair and reasonable, 
and that its substantive decision was made in 
good faith and is reasonable, not arbitrary or 
capricious. (Ironwood Owners Assn. IX v. Solomon 
(1986) 178 Cal. App. 3d 766.) Most importantly, 

the association’s enforcement procedures must 
be consistent with applicable laws, and it must 
follow those procedures when enforcing 
restrictions. And, while failure to enforce one 
or even a few violations is not sufficient to 
deem a restriction non-enforceable, a failure to 
act timely to enforce restrictions uniformly can 
potentially result in involuntary waiver of the 
right to enforce.

The take away here is that associations must 
act promptly and uniformly to enforce the 
governing documents upon learning of an 
architectural violation – or any violation for 
that matter – or else the association may be 
barred from bringing an action for enforcement 
against the violating homeowner. n

Most common interest 
developments are either 
condominium projects or planned 
developments. The distinctions 
between condominium projects 
and planned developments can 

sometimes lead to confusion over who owns what 
and the allocation of maintenance responsibilities. 

In a condominium project, owners own 
condominium “units.” Any part of the 
condominium project outside of the defined 
boundaries of a unit is part of the common 
area (but some portions of that common area 
may be designated as exclusive use common 
area). The boundaries of the units are defined 
in a recorded document called a condominium 
plan, and such boundaries are often defined as 
the interior surfaces of the perimeter walls, 
floors, and ceilings of the unit. This is referred 
to as an “airspace” condominium, since the 
owner essentially owns the airspace within the 
boundaries of the unit (i.e., everything inward 
from the interior surfaces of the perimeter 
walls, floors, and ceilings), but the perimeter 
walls, floors, and ceilings themselves are part of 
the common area. 

In a planned development, owners own 
“lots.” The lot that each owner owns includes 
the land within the boundaries of the lot as well 
as the residential structure built upon that land. 
Any part of the planned development outside 
of the defined boundaries of a lot is part of the 
common area. The boundaries of the lots are 
depicted on a recorded subdivision map. 

The default statutory allocation of 
maintenance, repair, and replacement 
responsibilities is found at Civil Code 
§4775(a), which states that, unless an 
association’s declaration (i.e., CC&Rs) 
provides otherwise, owners are responsible for 
maintaining, repairing, and replacing the 
components of their units or lots; the 
association is responsible for maintaining, 
repairing, and replacing the common area; 
and with respect to designated exclusive use 
common areas, owners are responsible for 

general maintenance and the association is 
responsible for repairs and replacement. 

Therefore, in a condominium project, unless 
the association’s declaration provides otherwise, 
owners are responsible for the maintenance, 
repair, and replacement of everything within 
the defined boundaries of the unit. If, for 
example, the boundaries of the unit are the 
interior surfaces of the perimeter walls, floors, 
and ceiling, then the owner is responsible for 
all personal belongings, appliances, cabinetry, 
etc. within the unit and for wall coverings 
(paint, paneling, wallpaper, etc.) and floor 
coverings (carpet, tile, etc.). The association is 
generally responsible for everything outside 
the unit boundaries (i.e., the common area), 
including the drywall of perimeter walls and 
ceilings and the structural portions of the 
floors underneath the floor covering.

In a planned development, unless the 
association’s declaration provides otherwise, 
owners are responsible for maintaining, 
repairing, and replacing all portions of their 
lot and the residence thereon, and the 
association is responsible for maintaining, 
repairing, and replacing the common areas 
(which in planned developments usually only 
includes things like recreational facilities, open 
spaces, and private streets).

An important concept to understand (and 
one that keeps attorneys busy) is that 
ownership does not necessarily dictate 
maintenance, repair, and replacement 
responsibilities. An association’s declaration 
can allocate responsibilities for particular 
items differently from ownership or the default 
statutory allocation, and the responsibilities 
set forth in the declaration will control. 
[Another important concept that also keeps 
attorneys busy is that neither ownership nor 
maintenance responsibilities necessarily 

dictate insurance responsibilities, but that is a 
topic for another article.] 

A common example of a situation where 
ownership differs from maintenance and repair 
responsibilities can be found in certain planned 
developments that consist of duplexes or 
townhouses. [Common interest developments 
constructed with duplexes or townhouses can 
be set up as either condominium projects or as 
planned developments depending on their 
governing documents.] If a planned 
development consists of duplexes or 
townhouses, the owners still own the land and 
the residence within their lot, but the 
association’s governing documents will often 
require the Association to maintain, repair, and 
replace portions of the owners’ lots, such as the 
roofs, exterior building surfaces, and front yard 
landscaping. The purpose is to ensure 
uniformity of the appearance and condition of 
the exterior of the buildings and landscaping.

Legal counsel can assist in interpreting an 
association’s governing documents and the 
applicable statutory authority to determine 
maintenance, repair, and replacement 
responsibilities for particular items. In addition, 
legal counsel can prepare a maintenance 
matrix or assist in amending an association’s 
declaration to clarify maintenance, repair, and 
replacement responsibilities. n 

An important concept to understand (and one 
that keeps attorneys busy) is that ownership 

does not necessarily dictate maintenance, 
repair, and replacement responsibilities.

By Tyler Kerns, Esq.
By Niki Tran, Esq.

What’s happening at

Let’s Connect! Announcing the Launch of our New Social Media Profiles.
During these unprecedented times, we need to stay connected and support each other. As your community association legal 
counsel, we want to keep you up to date on relevant issues and emerging law affecting your community, as well as all the great 
things happening at Kriger Law Firm. After many requests from our clients, we’re excited to announce that in addition to our 
newly launched LinkedIn, we have also launched two new social media profiles on Facebook and Instagram! At Kriger Law 
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common interest development industry. We look forward to connecting with you and bringing you useful and interesting 
information. We encourage you to comment on our posts and share our content with friends, family, and co-workers who 
would benefit from the information. Feel free to ask us questions, and let’s connect!
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Visit our website at krigerlawfirm.com or contact us via email at info@krigerlawfirm.com. 
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Most, if not all, associations 
require homeowners to seek 
association approval prior to 
making a physical improvement 
or modification to their property 

through some sort of architectural application 
and approval process. This is to ensure that any 
changes to the exterior of the homes conform 
to the standards set by the governing documents 
and will not negatively impact the appearance 
of the community. These types of architectural 
requests are generally handled by the board or 
an architectural committee. Of course, there 
will be instances where a homeowner may not 
comply with the process and proceed with an 
architectural modification either without 
approval or in violation of the association’s 
governing documents. When this occurs, 
associations must not delay in enforcing the 
violation because, in most cases, the association 
only has five (5) years to bring legal action 
against the violating homeowner. 

Pacific Hills Homeowners Association v. Prun, et 
al., is a 2008 case that clarifies how long 
associations have to enforce CC&R provisions, 
including architectural restrictions. In that 
case, the Court held that the statute of 
limitations in which a homeowners association 
may enforce the CC&Rs is five (5) years from 

the date the violation was discovered or, 
through the exercise of reasonable diligence, 
should have been discovered. This conclusion 
was based on California Code of Civil 
Procedure §336, which provides that there is a 
five-year statute of limitations for enforcing 
violations of restrictions on real property. 
Therefore, an association has up to five (5) 
years to enforce its restrictions from the time 
the violation was discovered (or could have 
reasonably been discovered through the 
exercise of reasonable diligence); otherwise, 
the association will lose the right to bring legal 
action to enforce the restriction. 

In addition to timely enforcing architectural 
violations, the association must have reasonable 
written enforcement procedures in place, 
which must be applied uniformly against all 
homeowners to avoid any potential defense 
that the association is not acting consistently 
and fairly. When an association seeks to enforce 
the provisions of its governing documents to 
compel an act by one of its member owners, 
the association is expected to be able to show 
that it has followed its own standards and 
procedures prior to pursuing such a remedy, 
that those procedures were fair and reasonable, 
and that its substantive decision was made in 
good faith and is reasonable, not arbitrary or 
capricious. (Ironwood Owners Assn. IX v. Solomon 
(1986) 178 Cal. App. 3d 766.) Most importantly, 

the association’s enforcement procedures must 
be consistent with applicable laws, and it must 
follow those procedures when enforcing 
restrictions. And, while failure to enforce one 
or even a few violations is not sufficient to 
deem a restriction non-enforceable, a failure to 
act timely to enforce restrictions uniformly can 
potentially result in involuntary waiver of the 
right to enforce.

The take away here is that associations must 
act promptly and uniformly to enforce the 
governing documents upon learning of an 
architectural violation – or any violation for 
that matter – or else the association may be 
barred from bringing an action for enforcement 
against the violating homeowner. n

Most common interest 
developments are either 
condominium projects or planned 
developments. The distinctions 
between condominium projects 
and planned developments can 

sometimes lead to confusion over who owns what 
and the allocation of maintenance responsibilities. 

In a condominium project, owners own 
condominium “units.” Any part of the 
condominium project outside of the defined 
boundaries of a unit is part of the common 
area (but some portions of that common area 
may be designated as exclusive use common 
area). The boundaries of the units are defined 
in a recorded document called a condominium 
plan, and such boundaries are often defined as 
the interior surfaces of the perimeter walls, 
floors, and ceilings of the unit. This is referred 
to as an “airspace” condominium, since the 
owner essentially owns the airspace within the 
boundaries of the unit (i.e., everything inward 
from the interior surfaces of the perimeter 
walls, floors, and ceilings), but the perimeter 
walls, floors, and ceilings themselves are part of 
the common area. 

In a planned development, owners own 
“lots.” The lot that each owner owns includes 
the land within the boundaries of the lot as well 
as the residential structure built upon that land. 
Any part of the planned development outside 
of the defined boundaries of a lot is part of the 
common area. The boundaries of the lots are 
depicted on a recorded subdivision map. 

The default statutory allocation of 
maintenance, repair, and replacement 
responsibilities is found at Civil Code 
§4775(a), which states that, unless an 
association’s declaration (i.e., CC&Rs) 
provides otherwise, owners are responsible for 
maintaining, repairing, and replacing the 
components of their units or lots; the 
association is responsible for maintaining, 
repairing, and replacing the common area; 
and with respect to designated exclusive use 
common areas, owners are responsible for 

general maintenance and the association is 
responsible for repairs and replacement. 

Therefore, in a condominium project, unless 
the association’s declaration provides otherwise, 
owners are responsible for the maintenance, 
repair, and replacement of everything within 
the defined boundaries of the unit. If, for 
example, the boundaries of the unit are the 
interior surfaces of the perimeter walls, floors, 
and ceiling, then the owner is responsible for 
all personal belongings, appliances, cabinetry, 
etc. within the unit and for wall coverings 
(paint, paneling, wallpaper, etc.) and floor 
coverings (carpet, tile, etc.). The association is 
generally responsible for everything outside 
the unit boundaries (i.e., the common area), 
including the drywall of perimeter walls and 
ceilings and the structural portions of the 
floors underneath the floor covering.

In a planned development, unless the 
association’s declaration provides otherwise, 
owners are responsible for maintaining, 
repairing, and replacing all portions of their 
lot and the residence thereon, and the 
association is responsible for maintaining, 
repairing, and replacing the common areas 
(which in planned developments usually only 
includes things like recreational facilities, open 
spaces, and private streets).

An important concept to understand (and 
one that keeps attorneys busy) is that 
ownership does not necessarily dictate 
maintenance, repair, and replacement 
responsibilities. An association’s declaration 
can allocate responsibilities for particular 
items differently from ownership or the default 
statutory allocation, and the responsibilities 
set forth in the declaration will control. 
[Another important concept that also keeps 
attorneys busy is that neither ownership nor 
maintenance responsibilities necessarily 

dictate insurance responsibilities, but that is a 
topic for another article.] 

A common example of a situation where 
ownership differs from maintenance and repair 
responsibilities can be found in certain planned 
developments that consist of duplexes or 
townhouses. [Common interest developments 
constructed with duplexes or townhouses can 
be set up as either condominium projects or as 
planned developments depending on their 
governing documents.] If a planned 
development consists of duplexes or 
townhouses, the owners still own the land and 
the residence within their lot, but the 
association’s governing documents will often 
require the Association to maintain, repair, and 
replace portions of the owners’ lots, such as the 
roofs, exterior building surfaces, and front yard 
landscaping. The purpose is to ensure 
uniformity of the appearance and condition of 
the exterior of the buildings and landscaping.

Legal counsel can assist in interpreting an 
association’s governing documents and the 
applicable statutory authority to determine 
maintenance, repair, and replacement 
responsibilities for particular items. In addition, 
legal counsel can prepare a maintenance 
matrix or assist in amending an association’s 
declaration to clarify maintenance, repair, and 
replacement responsibilities. n 
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that keeps attorneys busy) is that ownership 

does not necessarily dictate maintenance, 
repair, and replacement responsibilities.
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Recently, counsel for a 
homeowner attempted to 
dissuade an association from 
filing a lawsuit against his client 
for obvious violations of the 
CC&Rs by claiming that the 
association would need to 

disclose the litigation to prospective 
purchasers, thereby potentially harming sales 
by current members of the association. While 
this gambit is understandable in light of his 
client’s significant exposure, it is an inaccurate 
statement of the legal duty of disclosure an 
association owes. The only statutory 
requirement for such disclosure of litigation 
involving an association is found in Civil Code 
Section 6150 and relates specifically to 
construction defects against the developer.

There is no duty of disclosure to prospective 
purchasers of other types of lawsuits except 
the duty to disclose that exists as between the 
seller and the purchaser. An association’s 
duties of disclosure to a prospective purchaser 
are limited to the enumerated items in Civil 
Code Section 4525. While there may be a line 
item for litigation expenses referenced in the 
documents provided by the association, there 
is no separate affirmative duty to disclose the 
existence of specific litigation to prospective 
purchasers. Kovich v. Paseo Del Mar Homeowners’ 
Assn. (1996) 41 Cal.App.4th 863.

Further, when a former member sued to 
collect a portion of a monetary settlement 

resulting from litigation against an insurer on 
a bad faith claim, alleging that the association 
should have disclosed the litigation prior to 
his sale of a unit in the association, the Court 
ruled that the association was under no 
obligation to disclose that type of lawsuit to a 
member. The Court in Ostayan v. Nordhoff 
Townhomes Homeowners Assn., Inc. (2003) 110 
Cal. App. 4th 120, 129 said: 

Filing the action against the insurance 
company was within the scope of the 
Association’s authority. The CC&Rs and 
statutes did not obligate the Association to 
give notice to the members of the filing of the 
lawsuit. Whether and when to give any 
further notice was within the discretion 
of the Association’s board of directors.

Absent an affirmative request for such 
information, the association was under no 
obligation to provide information about the 
existence of that lawsuit to a member. 
Similarly, when an association sues a 
homeowner for violating its governing 
documents, it owes no duty to the other 
members to disclose the existence of the 
lawsuit. The board of directors, of course, 
may disclose the existence of litigation in its 
discretion but most association attorneys 
likely would caution against such disclosure as 
it may cause disruption in the community. 

However, even if an association does 
ultimately disclose such information as part of 
its other financial disclosures, under most 
factual circumstances, a lawsuit related to the 
enforcement of restrictions against an owner 
will have little effect on the sale of properties 
in the association. After all, why would a buyer 
or lender care about one-off litigation involving 
violations occurring in a different unit?

So, while opposing counsel is welcome to 
try anything he can to keep the association 
from suing his client for clear violations of the 
CC&Rs, associations should not be concerned 
about disclosure obligations. Under the law, 
they have no such obligation, and even if the 
association does disclose the existence of an 
enforcement action, such a lawsuit will likely 
not affect the sale of any unit in the association. 
Associations should not be dissuaded from 
enforcing their governing documents because 
of baseless pearl-clutching by opposing 
counsel. If your association needs 
representation in litigation, please do not 
hesitate to contact us. n
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Litigation Disclosures for Enforcement Actions

Restraining Harassment and Workplace Violence is a Team Effort

Kriger Law Firm frequently 
advises clients confronted with 
harassment. Often the harasser 
is an association resident or 
guest; occasionally the harasser 

is a board member. The target of harassment 
can sometimes be a neighbor, a board member, 
a manager, or a vendor. Sometimes the 
motivation is anger at a board decision or a 
new rule, sometimes it is personal or political 
conflict, and sometimes it is mental illness. 
The harassment itself can take many forms, 
from loud music noise to property damage and 
threats of violence. Just when we think we’ve 
seen it all, we’re confronted with a new set of 
facts. Through it all runs a common thread: 
the harassment has continued despite 
numerous unsuccessful efforts to address it 
informally and has risen to a level where 
judicial intervention is required. 

Under California law, “harassment” means 
either: (1) unlawful violence (assault, battery 
or stalking other than in self-defense or 
defense of others); (2) credible threats of 
violence (statement or course of conduct that 
willfully places another in fear for safety of self 

or family member); or (3) a knowing and 
willful course of conduct directed at a specific 
person that (a) “seriously alarms, annoys or 
harasses” that person; (b) serves “no legitimate 
purpose”; and (c) would cause a reasonable 
person to suffer “substantial” emotional 
distress and in fact causes the complaining 
person to suffer such distress.

There are important differences between 
petitions seeking such relief: Only “natural 
persons” (individuals) may obtain civil 
harassment restraining orders. A board 
member or manager seeking such a restraining 
order against an individual must show a 
“course of conduct” of harassment by that 
individual. By contrast, an association can seek 
a workplace violence restraining order 
protecting certain named individuals (for 
example, managers, board members, 
employees, vendors), but must show “credible 
threats of violence” by the person from whom 
protection is sought. Clear and convincing 
evidence is required of a “pattern of conduct 
composed of a series of acts over a period of 
time, however short, evidencing a continuity of 
purpose…” other than constitutionally 
protected activity. This may include following 
or stalking a person, making harassing 
telephone calls to that person, or sending 

harassing correspondence to a person by any 
means. A single act is not enough.

Kriger Law Firm routinely assists clients in 
obtaining restraining orders. Meticulous 
documentation of the nature and history of 
harassment is crucial to obtain such orders. 
Individuals are sometimes reluctant to testify 
in support of restraining order petitions, but 
declarations, photographs, videos, documents, 
and live testimony make a huge difference in 
the likelihood of success. While a court hearing 
harassment petitions can accept hearsay 
testimony (out of court statements made by 
others), successful petitions require as many 
witnesses as possible who are willing to provide 
supporting declarations and potentially live 
testimony at the petition hearing. n

By Garrett Wait, Esq.

Kriger Offices Undamaged 
As you may be aware, three local 

buildings burned to the ground following 
a protest in La Mesa on May 30, 2020: two 
banks and an architectural office located 
in a historic building in downtown La 
Mesa. Kriger Law Firm offices are located 
within two blocks of the buildings that 
were destroyed and a block from the La 
Mesa Police Department station, where 
the protests originated. We received 
reports that a small group attempted to 
break into our office building late that 
night but were prevented entry by our 
surrounding neighbors and acquiesced 
to the request that the group immediately 
leave the premises. 

In a show of support for businesses that 
sustained damage, the La Mesa 
community has pulled together to get 
them through this crisis. Kriger Law Firm 
donated $2,500 to the La Mesa business 
disaster recovery fund organized by the 
East County Chamber of Commerce to 
help businesses that were damaged 
during the events of May 30. If you wish 
to contribute to the fund, or inquire 
about other ways to assist, please don’t 
hesitate to contact our office.

By Steven L. Banks, Esq.


