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San Diego CA

Is pleased 
   to announce…

Tyler R. Kerns
Has joined the firm as an associate.

Tyler has practiced community association law since 2010. Tyler is experienced in all aspects of community association 
law, including drafting, amending, interpreting, and enforcing governing documents for common interest developments 
and collecting on delinquent homeowner assessment accounts. Tyler is a San Diego County native. He graduated from 
San Diego State University with a Bachelor’s degree in Public Administration and then went on to earn his Juris Doctor 
degree from Thomas Jefferson School of Law, where he graduated cum laude. While in law school, Tyler set the highest 
grade in several courses and served as an Articles Editor on the Thomas Jefferson Law Review.  Away from work, Tyler 
keeps busy by spending time with his wife and daughter or by trying to fit in a workout at the gym.

Our attorneys and collection specialists are committed to providing you with professional and personal service.

Who Is Responsible?

This is the question that 
often comes up when a 
common area pipe fails and 
causes damage to the interior 
of a unit. The source of the 
water intrusion only comes 
from either a pressurized line, 

such as a pipe within the common area wall, 
the slab (slab leak), or a drain line or sewer 
lateral. As a general rule, the damage from 
the pressurized line is sudden and discovered 
immediately. The failure of the non-
pressurized lines oftentimes occurs slowly 
and may not be discovered until significant 
damage has occurred.

In these situations, there is often 
confusion as to the extent of the Association’s 
responsibility for damage to the interior of 
the unit. The Association is responsible to 
repair the common area plumbing, whether 
it is located in the walls or in the slab. To the 
extent that the interior of the unit is 
damaged as a result of accessing the 
plumbing, the Association is responsible to 
restore the flooring and/or drywall to its 
pre-repair condition. Unfortunately, this 
can be expensive when accessing pipes 
through tile or wood floors.

The Association is not automatically liable 
for damage to the interior of the unit as a 

result of water intrusion 
from failed plumbing. 
The homeowner must 
prove that the Association 
was negligent in failing to 
maintain pipes, or 
negligent in failing to respond 
promptly to make repairs once the 
failure was reported. To prove 
negligence, the homeowner must show that 
the Association failed in carrying out its 
obligations of maintaining and repairing 
the plumbing, and that said failure was the 
actual cause of the damage.

In a recent Minnesota case, the Court of 
Appeal found that, while the Association 
was liable for holes in the units floor made 
by the Association to repair a broken 
underground water pipe, the Association 
was not responsible for the interior water 
damage. (Chiu v. Timbershore Home Owners’ 
Association, No. A17-0739 (Minn. Ct. App. 
Jan. 16, 2018).) The Minnesota court found 
there was no industry standard requiring or 
recommending preventative maintenance 
on water service lines. It held that while it is 
possible to inspect and test all underground 
pipes routinely, it would be expensive and 
impractical. The court held that the 
Association was not negligent for failing to 
routinely inspect the water pipes and, 
therefore, not responsible for interior 
damage to the unit.

In a related California case, an Association 
attempted to avoid responsibility for repair 
of a sewer lateral that only  provided service 
to one unit by making the claim that it was 
an exclusive use area for which the owner is 
responsible. The court held that the sewer 
pipe was a genuine common area to be 
maintained and repaired by the Association, 
as distinct from an exclusive use common 
area. (Dover Village Assn. v. Jennison, 191 Cal.
App.4th 123.) 

As a general rule, when common area 
plumbing fails, the Association is 
responsible to repair the plumbing and any 
damage to the interior of the unit to walls 
or flooring that occurred as a result of 
performing the repair, but is not responsible 
for general damage caused by water 
intrusion. While the homeowner is not 
entitled to recover the cost to repair the 
interior of their unit from the Association, 
a condominium unit owner insurance 
policy will usually provide coverage when 
the plumbing failure is from a pressurized 
line or, in other words, “sudden and 
accidental.” The unit owner insurance 
typically will not cover water intrusion from 
non-pressurized lines when it has occurred 
slowly over a long period of time. n
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Mid-Year Legislative Update

The California Legislature has 
been busy this year introducing 
and revising several bills for the 
Governor’s consideration. The 
top five bills concerning common 
interest developments that the 

Governor will likely have the chance to ratify or 
veto in October include the following.

AB 1760 – Emergency Vehicles. This bill is 
sponsored by Assembly Member Jim Frazier. If 
passed, the bill would make restrictions 
pertaining to parking in governing documents 
void and enforceable with respect to an 
emergency vehicle owned or under the control 
of the member. An emergency vehicle would 
mean a vehicle described in Vehicle Code 
Section 165 and generally includes ambulances, 
lifeguard vehicles, fire rescue, forestry, or other 
vehicles used to respond to emergency calls. 

AB 2912 – Association Finances. Pursuant to 
Civil Code Section 5380, a managing agent who 
accepts or receives funds belonging to an 
association is required to deposit those funds 
into an interest-bearing account upon written 
request by the board. If amended, this bill 
would prohibit electronic transfers of those 
funds in and out of the account without prior 
approval from the board. The bill would also 
amend Civil Code Section 5500 which requires 
a board to review various financial documents, 
including reconciliation reports, account 
statements, income statements, check registers, 
general ledgers, and delinquent assessment 
receivable reports on at least a quarterly basis. 
If passed, AB 2912 would require review of the 
same financial documents on a monthly basis. 

SB 721 – Balcony Bill. On June 19, 2018, 
Senator Jerry Hill amended SB 721 by deleting 
provisions pertaining to common interest 
developments. As previously proposed, this bill 
would have required an association’s board of 
directors to hire a licensed professional to 
inspect exterior elevated elements of buildings 
that the association is obligated to maintain, 
repair and/or replace. These elements would 
have included balconies, decks, stairways, 
walkways, supports, and railings that extended 
beyond the exterior wall of a building and 
which had a walking surface more than six (6) 
feet above ground level. If corrective action 
would have been required, then the association 
would have had to make repairs in a short 
period of time, potentially causing a significant 
financial burden on associations. Currently, it is 
anticipated that the bill as drafted will become 
law and will apply to apartment complexes only.

SB 1128 – Election By Acclamation. 
Sponsored by Senator Richard Roth this bill 
would amend Civil Code Section 5100. Under 
the proposed legislation, when the number of 
director nominees at the close of the 
nomination period is not more than the 
number of vacant director positions on the 
board, then the director nominees are 
considered elected by acclamation, meaning an 
uncontested vote. In order to be effective, the 
bill requires the association to provide 
individual notice of the election and the 
procedure for nominating candidates at least 
30 days prior to the close of nominations.

SB 1265 – Director Qualifications. Among 
other things, this bill would amend Civil Code 
Section 5105 and permit an association to 
disqualify a candidate from nomination as a 
director in the following circumstances. First, 
an association could disqualify a candidate for 
not being a member at the time of the 
nomination. Second, an association could 
disqualify a candidate if the member had been 
convicted of a felony involving embezzlement, 
extortion or theft of money, perjury or 
conspiracy to commit any of these crimes 
within the last twenty years so long as this 
requirement is in the association’s bylaws. 
Third, an association could require a nominee 
or an incumbent director to be current in the 
payment of regular assessments so long as this 
requirement is in the association bylaws and so 
long as the debt is timely validated using 
internal dispute resolution. n

Bradley A. Schuber, Esq.

It seems counter-intuitive that 
an HOA would need to obtain a 
development permit from the 
California Coastal Commission 
to prohibit short-term rentals. 
But in the recent case of 

Greenfield v. Mandalay Shores Community 
Association, an appellate court reasoned that 
where such a ban changes the intensity of use 
or access to single family residents within the 
Coastal Zone, an HOA lacks the power to ban 
such rentals.

After the Mandalay Shores Community 
Association adopted a resolution banning 
short-term rentals, an owner brought a lawsuit 

challenging the ban, and appealed after the 
trial court sided with the HOA. 

The appellate court found that the 
Association was located within the Coastal Zone 
established by the California Coastal Act to 
protect beach access. The Coastal Act requires 
persons seeking to undertake a “development” 
(defined as including a change in the density or 
intensity of land use within that zone) to obtain 
a coastal development permit. The appellate 
court also observed that short-term rentals had 
previously been allowed in the community.

Accordingly, reasoned the court, since the 
ban changed the intensity of use or access to 
single family residents within the zone, any 
banning of short-term rentals was a matter for 
regulation by the city and the Coastal 

Commission, rather than the HOA, which had 
it said had no right to erect a “monetary barrier 
to the beach.”

So long as the Greenfield decision stands, it 
will likely affect HOAs within the Coastal Zone. 
HOAs in beach areas should therefore approach 
the issue of short-term rentals with caution, 
particularly if they previously permitted short-
term rentals. Coastal Zone maps must be 
reviewed to determine if the HOA is located 
within the zone, and original coastal 
development permits and governing documents 
should also be reviewed to determine if they 
included rental limitations. Local municipal 
codes should also be reviewed. It is important to 
engage legal counsel in navigating these new 
coastal waters.  n

 Trees are a common source 
of disputes in community 
associations. Sometimes the 
disputes involve encroaching 
branches or roots. Other times, 
the disputes involve trees 

interfering with views or blocking sunlight to 
solar energy systems. 

 In any dispute involving trees, a first step is 
to determine who owns and is responsible for 
the tree at issue. This is typically pretty simple 
given the general rule that a tree is owned by 
the owner of the land upon which the tree’s 
trunk is situated. (California Civil Code §833.) 
If the trunk of the tree stands partly on the 
land of two or more property owners, then the 
tree belongs to the owners in common. (Civil 
Code §834.) The owner or owners of a tree 
are also generally responsible for the 
maintenance of the tree, although there can 
be situations where an association’s governing 
documents provide otherwise. 

 Probably the most common tree disputes 
are those involving encroachments. When a 
tree’s branches overhang a neighboring 
property or when its roots grow into a 
neighboring property, the neighboring owner 
may become concerned about safety hazards 
and property damage. For example, 
overhanging branches can fall, and roots can 
lift sidewalks and damage pipes and 
foundations. 

 Encroaching tree branches and roots can 
constitute a nuisance, and the tree owner can 
be liable for any resulting damages. 
Technically, the neighboring owner has a 
right to abate (i.e., eliminate) the nuisance by 
trimming the branches or removing the roots 
up to the shared property line. However, the 
neighboring owner’s right to abate the 
nuisance is tempered by his duty to act 
reasonably. (See Booska v. Patel (1994) 24 Cal. 
App. 4th 1786.) The neighboring owner can 
end up being liable to the tree owner if the 
neighboring owner enters the property of the 
tree owner, cuts the branches or roots back 
beyond the property line, or compromises the 
health, stability, or aesthetics of the tree. One 
who causes wrongful injury to a tree upon the 

land of another can be liable for damages up 
to three times the actual monetary amount of 
damages. (Civil Code §3346; Code of Civil 
Procedure §733.) Accordingly, the self-help 
abatement remedy is risky and generally 
unadvisable except in emergency 
circumstances. A safer approach is to seek a 
court order requiring the abatement of the 
nuisance by the owner of the tree. Better still 
is to resolve the issue directly with the tree 
owner. Presenting the tree owner with a 
report from a consulting arborist can be 
persuasive in establishing the need for action. 
A letter from an attorney can also sometimes 
help to get the matter resolved. 

 Trees can also lead to disputes when they 
obstruct views. Generally, property owners do 
not have any legally protected right to a view. 
However, some associations have governing 
document restrictions that provide, for 
example, that no tree may exceed the height 
of the house on the lot where the tree is 
situated. Courts have held that unambiguous 
governing document restrictions 
must be enforced, and that trees 
must be trimmed to comply 
with such height 
restrictions – even 
palm trees where 
the “topping” 
of such 

trees would effectively require their removal. 
(See Ekstrom v. Marquesa at Monarch Bay 
Homeowners (2008) 168 Cal. App. 4th 1111.)

 With an increasing number of homeowners 
installing solar energy systems, trees can also 
lead to disputes if they block the sunlight to 
solar panels. Pursuant to California Public 
Resources Code §25982, a tree owner must 
not allow a tree to be placed or grow so as to 
cast a shadow on greater than 10 percent of 
the collector absorption area of a solar energy 
system on another property at any time 
between the hours of 10 a.m. and 2 p.m. This 
restriction does not apply, however, to any tree 
planted prior to the installation of the solar 
panels.

 Associations should ensure that any trees 
the association is responsible for maintaining 
do not encroach onto neighboring properties. 
Associations should also be mindful of any 
applicable view restrictions and the protections 
afforded to solar energy systems. n

Short-Term Rental Bans in Beach Communities  
Just Got More Complicated

Trees Disputes within Community Associations

By Steve Banks, Esq.

By Tyler Kerns 

Associations should ensure  
that any trees the association  
is responsible for maintaining  

do not encroach onto  
neighboring properties. 



   Kriger Law Firm Quarterly Newsletter · Second Quarter, 2018 32 Kriger Law Firm Quarterly Newsletter · Second Quarter, 2018

Mid-Year Legislative Update

The California Legislature has 
been busy this year introducing 
and revising several bills for the 
Governor’s consideration. The 
top five bills concerning common 
interest developments that the 

Governor will likely have the chance to ratify or 
veto in October include the following.

AB 1760 – Emergency Vehicles. This bill is 
sponsored by Assembly Member Jim Frazier. If 
passed, the bill would make restrictions 
pertaining to parking in governing documents 
void and enforceable with respect to an 
emergency vehicle owned or under the control 
of the member. An emergency vehicle would 
mean a vehicle described in Vehicle Code 
Section 165 and generally includes ambulances, 
lifeguard vehicles, fire rescue, forestry, or other 
vehicles used to respond to emergency calls. 

AB 2912 – Association Finances. Pursuant to 
Civil Code Section 5380, a managing agent who 
accepts or receives funds belonging to an 
association is required to deposit those funds 
into an interest-bearing account upon written 
request by the board. If amended, this bill 
would prohibit electronic transfers of those 
funds in and out of the account without prior 
approval from the board. The bill would also 
amend Civil Code Section 5500 which requires 
a board to review various financial documents, 
including reconciliation reports, account 
statements, income statements, check registers, 
general ledgers, and delinquent assessment 
receivable reports on at least a quarterly basis. 
If passed, AB 2912 would require review of the 
same financial documents on a monthly basis. 

SB 721 – Balcony Bill. On June 19, 2018, 
Senator Jerry Hill amended SB 721 by deleting 
provisions pertaining to common interest 
developments. As previously proposed, this bill 
would have required an association’s board of 
directors to hire a licensed professional to 
inspect exterior elevated elements of buildings 
that the association is obligated to maintain, 
repair and/or replace. These elements would 
have included balconies, decks, stairways, 
walkways, supports, and railings that extended 
beyond the exterior wall of a building and 
which had a walking surface more than six (6) 
feet above ground level. If corrective action 
would have been required, then the association 
would have had to make repairs in a short 
period of time, potentially causing a significant 
financial burden on associations. Currently, it is 
anticipated that the bill as drafted will become 
law and will apply to apartment complexes only.

SB 1128 – Election By Acclamation. 
Sponsored by Senator Richard Roth this bill 
would amend Civil Code Section 5100. Under 
the proposed legislation, when the number of 
director nominees at the close of the 
nomination period is not more than the 
number of vacant director positions on the 
board, then the director nominees are 
considered elected by acclamation, meaning an 
uncontested vote. In order to be effective, the 
bill requires the association to provide 
individual notice of the election and the 
procedure for nominating candidates at least 
30 days prior to the close of nominations.

SB 1265 – Director Qualifications. Among 
other things, this bill would amend Civil Code 
Section 5105 and permit an association to 
disqualify a candidate from nomination as a 
director in the following circumstances. First, 
an association could disqualify a candidate for 
not being a member at the time of the 
nomination. Second, an association could 
disqualify a candidate if the member had been 
convicted of a felony involving embezzlement, 
extortion or theft of money, perjury or 
conspiracy to commit any of these crimes 
within the last twenty years so long as this 
requirement is in the association’s bylaws. 
Third, an association could require a nominee 
or an incumbent director to be current in the 
payment of regular assessments so long as this 
requirement is in the association bylaws and so 
long as the debt is timely validated using 
internal dispute resolution. n

Bradley A. Schuber, Esq.

It seems counter-intuitive that 
an HOA would need to obtain a 
development permit from the 
California Coastal Commission 
to prohibit short-term rentals. 
But in the recent case of 

Greenfield v. Mandalay Shores Community 
Association, an appellate court reasoned that 
where such a ban changes the intensity of use 
or access to single family residents within the 
Coastal Zone, an HOA lacks the power to ban 
such rentals.

After the Mandalay Shores Community 
Association adopted a resolution banning 
short-term rentals, an owner brought a lawsuit 

challenging the ban, and appealed after the 
trial court sided with the HOA. 

The appellate court found that the 
Association was located within the Coastal Zone 
established by the California Coastal Act to 
protect beach access. The Coastal Act requires 
persons seeking to undertake a “development” 
(defined as including a change in the density or 
intensity of land use within that zone) to obtain 
a coastal development permit. The appellate 
court also observed that short-term rentals had 
previously been allowed in the community.

Accordingly, reasoned the court, since the 
ban changed the intensity of use or access to 
single family residents within the zone, any 
banning of short-term rentals was a matter for 
regulation by the city and the Coastal 

Commission, rather than the HOA, which had 
it said had no right to erect a “monetary barrier 
to the beach.”

So long as the Greenfield decision stands, it 
will likely affect HOAs within the Coastal Zone. 
HOAs in beach areas should therefore approach 
the issue of short-term rentals with caution, 
particularly if they previously permitted short-
term rentals. Coastal Zone maps must be 
reviewed to determine if the HOA is located 
within the zone, and original coastal 
development permits and governing documents 
should also be reviewed to determine if they 
included rental limitations. Local municipal 
codes should also be reviewed. It is important to 
engage legal counsel in navigating these new 
coastal waters.  n

 Trees are a common source 
of disputes in community 
associations. Sometimes the 
disputes involve encroaching 
branches or roots. Other times, 
the disputes involve trees 

interfering with views or blocking sunlight to 
solar energy systems. 

 In any dispute involving trees, a first step is 
to determine who owns and is responsible for 
the tree at issue. This is typically pretty simple 
given the general rule that a tree is owned by 
the owner of the land upon which the tree’s 
trunk is situated. (California Civil Code §833.) 
If the trunk of the tree stands partly on the 
land of two or more property owners, then the 
tree belongs to the owners in common. (Civil 
Code §834.) The owner or owners of a tree 
are also generally responsible for the 
maintenance of the tree, although there can 
be situations where an association’s governing 
documents provide otherwise. 

 Probably the most common tree disputes 
are those involving encroachments. When a 
tree’s branches overhang a neighboring 
property or when its roots grow into a 
neighboring property, the neighboring owner 
may become concerned about safety hazards 
and property damage. For example, 
overhanging branches can fall, and roots can 
lift sidewalks and damage pipes and 
foundations. 

 Encroaching tree branches and roots can 
constitute a nuisance, and the tree owner can 
be liable for any resulting damages. 
Technically, the neighboring owner has a 
right to abate (i.e., eliminate) the nuisance by 
trimming the branches or removing the roots 
up to the shared property line. However, the 
neighboring owner’s right to abate the 
nuisance is tempered by his duty to act 
reasonably. (See Booska v. Patel (1994) 24 Cal. 
App. 4th 1786.) The neighboring owner can 
end up being liable to the tree owner if the 
neighboring owner enters the property of the 
tree owner, cuts the branches or roots back 
beyond the property line, or compromises the 
health, stability, or aesthetics of the tree. One 
who causes wrongful injury to a tree upon the 

land of another can be liable for damages up 
to three times the actual monetary amount of 
damages. (Civil Code §3346; Code of Civil 
Procedure §733.) Accordingly, the self-help 
abatement remedy is risky and generally 
unadvisable except in emergency 
circumstances. A safer approach is to seek a 
court order requiring the abatement of the 
nuisance by the owner of the tree. Better still 
is to resolve the issue directly with the tree 
owner. Presenting the tree owner with a 
report from a consulting arborist can be 
persuasive in establishing the need for action. 
A letter from an attorney can also sometimes 
help to get the matter resolved. 

 Trees can also lead to disputes when they 
obstruct views. Generally, property owners do 
not have any legally protected right to a view. 
However, some associations have governing 
document restrictions that provide, for 
example, that no tree may exceed the height 
of the house on the lot where the tree is 
situated. Courts have held that unambiguous 
governing document restrictions 
must be enforced, and that trees 
must be trimmed to comply 
with such height 
restrictions – even 
palm trees where 
the “topping” 
of such 

trees would effectively require their removal. 
(See Ekstrom v. Marquesa at Monarch Bay 
Homeowners (2008) 168 Cal. App. 4th 1111.)

 With an increasing number of homeowners 
installing solar energy systems, trees can also 
lead to disputes if they block the sunlight to 
solar panels. Pursuant to California Public 
Resources Code §25982, a tree owner must 
not allow a tree to be placed or grow so as to 
cast a shadow on greater than 10 percent of 
the collector absorption area of a solar energy 
system on another property at any time 
between the hours of 10 a.m. and 2 p.m. This 
restriction does not apply, however, to any tree 
planted prior to the installation of the solar 
panels.

 Associations should ensure that any trees 
the association is responsible for maintaining 
do not encroach onto neighboring properties. 
Associations should also be mindful of any 
applicable view restrictions and the protections 
afforded to solar energy systems. n

Short-Term Rental Bans in Beach Communities  
Just Got More Complicated

Trees Disputes within Community Associations

By Steve Banks, Esq.

By Tyler Kerns 

Associations should ensure  
that any trees the association  
is responsible for maintaining  

do not encroach onto  
neighboring properties. 



Second Quarter · 2018

Corporate Office
8220 University Avenue, Suite 100 

La Mesa, CA 91942-3837
(619) 589-8800 · FAX (619) 589-2680 

Servicing San Diego, Riverside,  
San Bernardino and Los Angeles Counties

 
krigerlawfirm.com

email: hoalaw@krigerlawfirm.com

If you no longer wish to receive  
the Kriger Law Firm News, 

 please call  
(619) 589-8800 and let us know.

 

Managing Editor 
Joel M. Kriger, Esq.

Presort Standard
U.S. Postage

PAID
Permit 751

San Diego CA

Is pleased 
   to announce…

Tyler R. Kerns
Has joined the firm as an associate.

Tyler has practiced community association law since 2010. Tyler is experienced in all aspects of community association 
law, including drafting, amending, interpreting, and enforcing governing documents for common interest developments 
and collecting on delinquent homeowner assessment accounts. Tyler is a San Diego County native. He graduated from 
San Diego State University with a Bachelor’s degree in Public Administration and then went on to earn his Juris Doctor 
degree from Thomas Jefferson School of Law, where he graduated cum laude. While in law school, Tyler set the highest 
grade in several courses and served as an Articles Editor on the Thomas Jefferson Law Review.  Away from work, Tyler 
keeps busy by spending time with his wife and daughter or by trying to fit in a workout at the gym.

Our attorneys and collection specialists are committed to providing you with professional and personal service.

Who Is Responsible?

This is the question that 
often comes up when a 
common area pipe fails and 
causes damage to the interior 
of a unit. The source of the 
water intrusion only comes 
from either a pressurized line, 

such as a pipe within the common area wall, 
the slab (slab leak), or a drain line or sewer 
lateral. As a general rule, the damage from 
the pressurized line is sudden and discovered 
immediately. The failure of the non-
pressurized lines oftentimes occurs slowly 
and may not be discovered until significant 
damage has occurred.

In these situations, there is often 
confusion as to the extent of the Association’s 
responsibility for damage to the interior of 
the unit. The Association is responsible to 
repair the common area plumbing, whether 
it is located in the walls or in the slab. To the 
extent that the interior of the unit is 
damaged as a result of accessing the 
plumbing, the Association is responsible to 
restore the flooring and/or drywall to its 
pre-repair condition. Unfortunately, this 
can be expensive when accessing pipes 
through tile or wood floors.

The Association is not automatically liable 
for damage to the interior of the unit as a 

result of water intrusion 
from failed plumbing. 
The homeowner must 
prove that the Association 
was negligent in failing to 
maintain pipes, or 
negligent in failing to respond 
promptly to make repairs once the 
failure was reported. To prove 
negligence, the homeowner must show that 
the Association failed in carrying out its 
obligations of maintaining and repairing 
the plumbing, and that said failure was the 
actual cause of the damage.

In a recent Minnesota case, the Court of 
Appeal found that, while the Association 
was liable for holes in the units floor made 
by the Association to repair a broken 
underground water pipe, the Association 
was not responsible for the interior water 
damage. (Chiu v. Timbershore Home Owners’ 
Association, No. A17-0739 (Minn. Ct. App. 
Jan. 16, 2018).) The Minnesota court found 
there was no industry standard requiring or 
recommending preventative maintenance 
on water service lines. It held that while it is 
possible to inspect and test all underground 
pipes routinely, it would be expensive and 
impractical. The court held that the 
Association was not negligent for failing to 
routinely inspect the water pipes and, 
therefore, not responsible for interior 
damage to the unit.

In a related California case, an Association 
attempted to avoid responsibility for repair 
of a sewer lateral that only  provided service 
to one unit by making the claim that it was 
an exclusive use area for which the owner is 
responsible. The court held that the sewer 
pipe was a genuine common area to be 
maintained and repaired by the Association, 
as distinct from an exclusive use common 
area. (Dover Village Assn. v. Jennison, 191 Cal.
App.4th 123.) 

As a general rule, when common area 
plumbing fails, the Association is 
responsible to repair the plumbing and any 
damage to the interior of the unit to walls 
or flooring that occurred as a result of 
performing the repair, but is not responsible 
for general damage caused by water 
intrusion. While the homeowner is not 
entitled to recover the cost to repair the 
interior of their unit from the Association, 
a condominium unit owner insurance 
policy will usually provide coverage when 
the plumbing failure is from a pressurized 
line or, in other words, “sudden and 
accidental.” The unit owner insurance 
typically will not cover water intrusion from 
non-pressurized lines when it has occurred 
slowly over a long period of time. n
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