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HOAs May Face New Turf Installation Requirements
By Jamie Handrick, Esq.

The Shade Control Act is a law designed to 
 promote the installation and efficient use of solar 
panels for residential and commercial use. The law 
authorizes the owner of property where a solar col-
lector is installed to provide, prior to its installation, 
a written notice by certified mail advising owners of 
neighboring property that they may not plant a tree 
which shades the solar panels, or allow a newly-

planted tree to grow in such a way that it shades the solar pan-
els. This creates a sort of “solar easement” that can affect what 
types of landscaping can be done on a neighboring property.

The law exempts trees and shrubs planted prior to the time 
of the installation of a solar collector, trees and shrubs that are 
subject to a local ordinance, or the replacement of trees or 
shrubs that have been growing before the installation of a solar 
collector and that are subsequently removed for the protection 
of public health, safety, or the environment. 

The neighbor who chooses to install solar panels would have 
the ability to file a private nuisance action against his or her 
neighbor whose newly-planted tree shades more than 10 per-
cent of the solar absorption area of the solar panels. Previously, 
planting a tree which would throw shade at a solar panel would 
be a public nuisance which carried a $1,000 fine. n

Shade Control Act Could 
Lead to Neighbor Disputes
By Garrett Wait, Esq.

Assembly Bill 349, which would 
make void and unenforceable 
any provision of an association’s 
governing documents or archi-
tectural or landscaping guide-
lines or policies that prohibits 
use of artificial turf or any other 
synthetic surface that resembles 
grass, is on its way to the 

California Senate. If the Senate votes in favor 
of the bill and the Governor signs it, Section 
4735 of the Civil Code will be amended and 
made effective immediately. 

This bill would also prohibit a require-
ment that an owner of a separate interest 
remove or reverse water-efficient landscaping 
measures, installed in response to a declara-
tion of a state of emergency, upon the conclu-
sion of the state of emergency. One issue 
which may halt the bill’s passage is that 
Governor Brown was previously an opponent 
of the artificial turf industry, suing some 
major manufacturers during his tenure as 
Attorney General. 

Before the drought, in 2010 and 2011, the 
state legislature passed bills which would 
require homeowners associations to allow 
artificial turf if residents chose to install it. 
However, Governor Schwarzenegger vetoed 
the 2010 bill and Governor Brown vetoed the 
2011 bill. Proponents of the new bill are 
hopeful that since the drought has continued 
for four years since the last bill was vetoed 
that the Governor will not veto Assembly Bill 
349. 

If AB 349 becomes law, there will be some 
discussion regarding the new language in the 
statute that says “resembles grass.” Specifically, 
who determines what “resembles grass” and 
what are the standards for determining this? 
Would it be the color, material, thickness, or 
all of the above? Homeowners associations 
will most likely need to revise their Rules and 
Regulations and/or Architectural Guidelines 
to set standards for the type of artificial turf 
that will be approved by the boards of direc-
tors in order to prevent owners from install-
ing artificial turf that looks more like green 
spray painted foam than real grass. n

Kriger Law Firm Welcomes 
Elizabeth Call

Kriger Law Firm is pleased to announce that Elizabeth A. 
Call has joined the firm as a Senior Associate Attorney. 
Elizabeth enters KLF with six years of Common Interest 
Development law experience. As a Senior Associate, Elizabeth 
handles all aspects of HOA law including general counsel 
matters, litigation, drafting governing documents, dispute 
resolution, collections and contracts. 

Elizabeth was recognized as a “Top Young Attorney” in 2014 
by the San Diego Daily Transcript and was also named as a 
semifinalist “Top Attorney” in San Diego by the 2013 Daily 
Transcript (Real Estate Category). 
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Submetering of water in multi-
family residential property con-
serves and reduces consumption 
of water. It is common practice 
in many multi-family residential 

buildings to have a single water meter for 
the entire building. The residents of the 
property never see the water bill and have 
no idea of the amount of water they con-
sume. A submetering device can be added 
for each unit that measures the amount of 
water used. The resident of the unit would 
then be billed monthly for actual usage. 

Submetering is available for both apart-
ment buildings and condominiums. The 
legislature is considering extensive 
regulation of submetering for rental 
properties. The purpose of the 
regulation is to ensure that the 
practices involving the subme-
tering of dwelling units for 
water service are just and rea-
sonable, and include appropri-
ate safeguards for both tenants 
and landlords. 

The pending legislation 
would require the landlord to 
make certain disclosures to the 
tenant if the landlord intends to 
charge the tenants separately for 
water usage. It regulates the man-
ner of billing including service fees 
and late charges. It regulates the bill-
ing cycle and the amount of informa-
tion required to be contained in the bill. 
It includes requirements for testing and 
verification of the accuracy of the subme-
ter and rectification of problems if the 

submetering reading indicates abnormal 
water usage. It also allows their landlord 
the right of entry for purposes relating to 
the submetering.

The law applies to landlords only and 
does not include Common Interest 
Developments such as condominiums. 
The significance of this law to homeowner 
associations is that it may serve as a model 
of regulation that could be later imposed. 
After all, why wouldn’t homeowners be 
granted the same protection as tenants 
with regard to payment for water usage 
billed through a submeter?

Many associations have considered and 
installed submetering for water usage. 
Older governing documents do not pro-

vide the framework for collection of 
the water bills. It is our recommenda-

tion that when an Association 
installs submetering it also amend 
its Governing Documents to 
facilitate collection of the water 
bills. 

In order to accomplish this 
result, provisions are added to 
the Declaration authorizing 
the practice and allowing the 
Association to retain a billing 
service and impose a fee in 

addition to the water usage for 
the cost of billing. The monthly 

water bill may be treated as a regu-
lar assessment which can be col-

lected via the lien process or through 
small claims court. We also create a pro-

cess similar to that used by water utilities 
for terminating the water service in the 
event of a severe delinquency in payment 
of the bill. n

During the hot summer 
months, swimming pools are a 
wonderful way to keep cool. 
However, it is important for 
homeowners associations to 
take certain safety precautions. 
Moreover, as of January 1, 2014, 
the California Department of 

Health has included community associa-
tion pools as “public pools,” which means 
that associations must comply with numer-
ous additional safety requirements. The 
following are a few requirements to help 
keep association residents safe.

Anti-Entrapment Devices
In 2007, the Virginia Graeme Baker Pool 

& Spa Safety Act was signed into Federal 
Law. The act takes its name from a seven 
year old girl who drowned after being 
trapped underwater by the suction created 
from a hot tub drain. In response to the 
Act, California adopted Health and Safety 
Code Sections 116064.1 and 116064.2, which 
require all public pools to be equipped 
with anti-entrapment devices. 

Fences / Enclosures
California Health and Safety Code Section 

115923 requires pool enclosures to meet 
several criteria. First, access gates through 
the enclosure must open away from the 
pool, and must be self-closing with a self-
latching device placed no lower than sixty 
inches above the ground. Second, the 
enclosure must be a minimum height of 
sixty inches, and have a maximum vertical 
clearance from the ground to the bottom 
of the enclosure of two inches. Third, the 
fence should not have gaps to allow passage 
of a sphere equal to or greater than four 
inches in diameter. Lastly, the outside sur-
face of the fence should be free of physical 
characteristics that would serve as hand or 
footholds that could enable a child below 
the age of five years to climb over.

Safety Equipment
Associations must keep certain safety 

equipment in the pool area. First, California 
Code of Regulations Section 66539(e) requires 
public pools to be equipped “with one or 
more rescue poles not less than twelve feet 
in length with body hooks.” Second, public 
pools shall have “one or more life rings hav-
ing a minimum exterior diameter of seven-
teen inches … [with] … a 3/16 inch line 
long enough to span the maximum width 
of the pool.” Lastly, where no lifeguard is 
provided, a warning sign should be placed 
in plain view stating “Warning-No Lifeguard 

on Duty” in legible letters at least four 
inches tall. The sign should also state 
“Children under the age of 14 should not 
use pool without an adult in attendance.”

Operation Records
Lastly, as of January 1, 2015, associations 

in California have increased testing and 
record keeping responsibilities. Moreover, 
California Code of Regulations Section 66523 
requires associations with twenty five or 
more separate interests to “test the disinfec-
tant residual and pH of the public pool 
water a minimum of once per day, … to test 
heated pools’ water temperature a mini-
mum of once per day, … and [to] maintain 

a written daily record of all test results, 
equipment readings, calibrations, and cor-
rective action taken at the public pool site.” 
In contrast, for associations having less than 
twenty five separate interests, the above 
information “shall be recorded at least two 
times per week and at intervals no greater 
than four days apart.”

The foregoing is not an exhaustive list of 
safety requirements. If an association has 
questions regarding safety requirements 
under California law or enforcement of 
rules concerning the pool area, then it 
should contact its legal counsel. n
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Community assoCiation pools must Comply with additional safety requirements

By Bradley A. Schuber, Esq.

MANDATORY PAID  
SICK LEAVE ENACTED

By Janet Wilcox

The new law, the Healthy Workplace Healthy Family Act of 2014, 
provides that an employee who, on or after July 1, 2015, works in 
California for 30 or more days within a year from the beginning of 
employment, is entitled to paid sick leave. Employees, including 
part-time and temporary employees, will earn at least one hour of 
paid leave for every 30 hours worked. The employer may limit the 
amount of paid sick leave an employee can use in one year to 24 
hours or three days.

Employees may use accrued paid sick days beginning on  
the 90th day of employment. An employee may request paid  
sick days in writing or verbally. Employers are required to display 
a poster on paid sick leave where employees can read it easily. 
Retaliation or discrimination against an employee who requests or 
uses paid sick days is prohibited. For more information regarding 
paid sick leave, you can visit the Department of Labor’s website at  
http:/ /www.dir.ca.gov/dlse/ab1522.html
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