Nine Steps for Defending
Your Client’s Miranda Rights
By Dmitry Gorin, Alan Eisner and Brad Kaiserman

Miranda v. Arizona is an essential par
partt of our criminal justice system
but the application of Miranda law is not straightforward. Miranda
warnings are required before law enforcement officials or their
agents subject a person to a custodial interrogation. The distinction
between when a custodial interrogation occurs or not is not always
crystal clear, and has become more complicated as each new case
presents new circumstances.
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I WAS NOT GIVEN MY RIGHTS. . . . THE CASE
should be dropped.” This is a typical client statement
to a criminal defense attorney, and the typical answer is that
“Miranda rights are relevant only to whether a statement you
made is admissible against you in court, not to whether your
arrest was valid.”
The case law arising from Miranda v. Arizona1 is an important
part of our criminal justice system, and this article examines
its most highly litigated areas. The government’s case can
collapse if a defendant’s statement is excluded. Alternatively,
a defendant can talk himself or herself into a life sentence.
The stakes are indeed very high during Miranda litigation.
Miranda warnings are required before law enforcement
officials or their agents or court agents subject a person to
a “custodial interrogation.” Although law enforcement and
courts understand this absolute constitutional right, criminal
defense lawyers regularly must deal with potential Miranda
violations.
When a prosecutor seeks to introduce a defendant’s
statement, a defense lawyer must be aware of Miranda case
law to address its admissibility, and generally should ask nine
questions:
1. Was a law enforcement official or agent or a court
agent asking the questions?
2. Was the defendant “in custody” or “detained”?
3. Was there an “interrogation” or other questioning
process?
4. Did the public safety exception apply?
5. Were the Miranda rights accurately stated in English
or a foreign language?
6. Did the defendant waive his or her Miranda rights?
7. Did the defendant invoke the right to counsel?
8. Did the defendant invoke the right to remain silent?
9. Did questioning continue post-invocation?

1 Who asked the questions?
Miranda warnings are required only when a person is
interrogated in custody by law enforcement officials or
their agents or agents of a court.2 The general test used
“is whether he [the individual] is employed by an agency

of government, federal, state or local, whose primary
mission is to enforce the law.”3 Courts have held that
law enforcement officials for purposes of Miranda can be
Immigrations and Customs Enforcement agents4 or Internal
Revenue Service agents.5
A member of law enforcement working undercover,
however, need not provide Miranda warnings.6 This
includes an agent undercover as a prison inmate.7
Additionally, questions by a probation officer during a
pre-plea interview that are not about the offense itself do
not require Miranda warnings, even if the defendant is in
custody.8
For purposes of Miranda, law enforcement officials
do not include doctors asking questions about medical
history,9 social workers,10 school officials,11 plainclothes
private store detectives, 12 private security guards,13
or private investigators.14 Thus, for example, where a
suspect confesses to shoplifting to a department store’s
loss prevention officer, or where an employee suspected
of embezzlement incriminates himself or herself to the
employer’s private investigator, Miranda warnings are not
required.
Nonetheless, even if an individual is a private citizen
instead of a member of law enforcement, he or she must
provide Miranda warnings before engaging in a custodial
interrogation, if he or she is acting as an agent of law
enforcement or the courts. Examples of these “agents”
include psychiatrists hired by the prosecution15 or
appointed by a court. 16

2 Was there “custody” or “detention”?
Once it is established Miranda applies to the person
asking the questions, the next question is whether the
suspect was “in custody” as defined by Miranda case law.
To determine this, courts ascertain if in light of
“the objective circumstances of the interrogation,” “a
reasonable person [would] have felt he or she was not
at liberty to terminate the interrogation and leave.”17
“[T]o determine how a suspect would have ‘gauge[d]’
his ‘freedom of movement,’ courts must examine ‘all of
the circumstances surrounding the interrogation.’ ”18
Relevant factors include “the location of the questioning,”
“its duration,” “statements made during the interview,”
“the presence or absence of physical restraints during the
questioning,” “and the release of the interviewee at the
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end of the questioning.”19 Although a common example
of custody is an individual handcuffed and placed under
arrest, formal arrest is not a requirement of custody for
purposes of Miranda.
Age can also be a factor in assessing custody.20 As
the Supreme Court explained, in discussing a 13-yearold defendant, “a reasonable child subjected to police
questioning will sometimes feel pressured to submit when
a reasonable adult would feel free to go.”21
A “detention” does not qualify as “custody” as defined
by Miranda case law. The most common example of
detention is a driver pulled over for a traffic violation. Law
enforcement need not provide Miranda warnings when
initially questioning a driver prior to arrest under such
circumstances.22 Nor does law enforcement need to
provide Miranda warnings when an individual is detained
in public pursuant to Terry v. Ohio.23 Law enforcement
also has no obligation to provide Miranda warnings during
negotiations with an individual who has a hostage. 24
In People v. Bejasa,25 the defendant was contacted by
law enforcement after crashing his vehicle. The defendant
acknowledged he was on parole and consented to a
search, during which, two syringes were found. The
defendant admitted shooting up methamphetamine. He
was handcuffed and placed in the back of a police car. No
Miranda warnings were provided. The defendant was then
asked several questions regarding when and how much
he had been drinking. The Court of Appeal held these
circumstances qualified as custody for Miranda purposes
as the “[d]efendant was confronted with two of the most
unmistakable indicia of arrest: he was handcuffed and
placed in the back of a police car.” 26
On the other hand, in People v. Davidson,27 the
defendant was detained and handcuffed for a motorcycle
theft investigation. The officer then asked the defendant
if the motorcycle he had been seen with was his. The
Court of Appeal held that although the defendant was
handcuffed, it was a short detention that did not amount
to custody for Miranda purposes.
A person in prison is not in custody for Miranda
purposes. Although incarceration limits the freedom
of inmates, it “does not create the coercive pressures
identified in Miranda” as prison has become their
accustomed surroundings and part of their daily routine.28
In sum, determining whether a person is in custody
under Miranda case law is a nuanced inquiry. For example,
a court might hold a defendant being initially handcuffed
is insufficient to constitute custody under Miranda if the
incriminating statements were made after the suspect was
later uncuffed. Unfortunately, nuanced custody disputes
arise frequently because custody often forms the basis for
motions to exclude incriminating statements.
24
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3 Was there an “interrogation” or other questioning
process?
In addition to showing he or she was in “custody” as
defined by Miranda case law, a defendant must show he
or she was subject to an “interrogation” as defined by
Miranda case law.
“Interrogation” for purposes of Miranda “ ‘refers
not only to express questioning, but also to any words
or actions on the part of the police . . . that the police
should know are reasonably likely to elicit an incriminating
response from the suspect.’ ”29 Accordingly, “[i]ndirect
comments (or coercive actions) by an officer that cause
an accused to make inculpatory statements can also
constitute interrogation.” 30
For example, Miranda warnings must be provided
before a post-arrest sobriety test,31 questioning for a
routine tax investigation, 32 or questioning by an Immigration
and Naturalization Service 33 (INS) agent during a criminal
investigation. 34 A warning is not required, however, where
an INS 35 agent questions a suspect in an investigation for
an administrative deportation action.36
Likewise, routine booking questions, including
asking a defendant about his or her gang moniker, do
not require Miranda warnings.37 Questions about gang
affiliation, however, do require a Miranda warning, although
unadmonished questions can be asked during booking for
purposes of placing an inmate in jail or prison. 38
It is the experience of most criminal defense attorneys
that officers will ask routine questions after an arrest to
“break the ice” with the suspect, with the intention of
asking questions about the crime afterwards. The law
does not require Miranda warnings for this “softening
up” process.
4 Did the public safety exception apply?
Under certain circumstances, implicating the interests of
public safety, officers can ask a suspect certain questions
without providing Miranda warnings.
In New York v Quarles,39 the Supreme Court held
no Miranda warning was required when an officer asked
a suspect, who had just been arrested, where in a
supermarket he had discarded his gun. The Supreme Court
held the police:
were confronted with the immediate necessity of
ascertaining the whereabouts of a gun which they
had every reason to believe the suspect had just
removed from his empty holster and discarded in
the supermarket. So long as the gun was concealed
somewhere in the supermarket, with its actual
whereabouts unknown, it obviously posed more than
one danger to the public safety: an accomplice might
www.sfvba.org
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make use of it, a customer or employee might later
come upon it.40

5 Were the Miranda rights accurately read?
Most persons are familiar with the reading of Miranda
warnings because of its popular use in television and
movies. The required Miranda warnings are: “You have
the right to remain silent. Anything you say can and will be
used against you in a court of law. You have the right to
an attorney. If you cannot afford an attorney, one will be
provided for you.”
The officer or agent must then ask the suspect if
he or she understands these rights and if he or she still
wishes to speak to the officer or agent. Only after receiving
affirmative answers to both questions can the officer or
agent proceed to interrogate the suspect.
If the suspect does not speak English, the rights
must be read to him or her in his or her language. In such
instances, it is important for defense attorneys to confirm
the Miranda warnings were accurately translated. For
example, in People v. Diaz,41 the Court of Appeal held
Miranda warnings, which were “a verbatim reading of the
Spanish Miranda card,” were defective. The deficiency was
the translation stated, “[i]f you cannot get a lawyer, one
can be named before they ask you questions.” By using
“get” instead of “afford,” law enforcement failed to convey
to defendant that the defendant’s “indigent status . . .
entitled him to appointed counsel.”
6 Did the defendant waive his or her rights?
A suspect’s waiver of Miranda rights must be voluntary,
knowing and intelligent. 42 As the Ninth Circuit has noted,
“[t]he government’s burden to make such a showing
‘is great,’ and the court will ‘indulge every reasonable
presumption against waiver of fundamental constitutional
rights.’ ” 43
A suspect’s waiver and subsequent statement are
considered voluntary only if they were “the product of a
rational intellect and a free will.”44 A suspect’s statement
is considered involuntary if it was “coerced by physical
intimidation or psychological pressure.” 45 A waiver of
Miranda rights based on promises of leniency by law
enforcement is not considered voluntary. 46 Yet law
enforcement’s urging a suspect “to ‘cut a deal’ before
his accomplice” cooperated did not render his statement
involuntary. 47
To consider a waiver knowing and intelligent, a
suspect must be “aware of the nature of the right being
abandoned and the consequences of the decision to
abandon it.”48 If a suspect indicates he or she is willing to
continue answering questions, he or she will be held to
have waived his or her Miranda rights.49
26

Valley Lawyer

■

MAY 2016

www.sfvba.org

7 Did the defendant invoke the right to counsel?
An invocation of Miranda rights must be unequivocal. If a
suspect’s invocation is ambiguous, law enforcement can
proceed with questioning.50 For example, courts have held
the following statements ambiguous:
“Maybe I should talk to a lawyer[.]”51
“I think I probably should change my mind about the
lawyer now. . . . I think I need some advice here[.]”52
“I think it’d probably be a good idea for me to get an
attorney[.]” 53
Likewise, in People v. Suff,54 the suspect during
interrogation stated, “I need to know, am I being charged
with this, because if I’m being charged with this I think I
need a lawyer[.]” The detective answered, “Well at this
point, no you’re not being charged with this,” and the
questioning continued. The California Supreme Court held
the defendant’s statement was an insufficient invocation.
Along the same lines, in People v. Williams, 55 the
suspect initially started answering questions, but then, midinterview, stated, “I want to see my attorney cause you’re
all bullshitting now.” The California Supreme Court held this
statement was ambiguous and not an invocation of Miranda
rights.
And in People v. Sauceda-Contreras, 56 the suspect
stated, “If you can bring me a lawyer . . . that way I can tell
you everything that I know and everything that I need to tell
you and someone to represent me.” The California Supreme
Court held this was an insufficient invocation of Miranda
rights.

8 Did the defendant invoke the right to remain silent?
A suspect’s answering “no” after being asked if he or
she would like to give up his or her Miranda rights is
unambiguous and questioning must stop.57 A suspect’s
repeated requests to be taken home or picked up by his
parents, as a whole, is an unequivocal invocation of Miranda
rights. 58 A minor asking if he can have an attorney has also
been held an unequivocal invocation.59 Remaining silent,
however, does not invoke one’s Miranda rights. 60
Context can be important in determining if a statement
invokes Miranda rights. In People v. Peracchi, the
defendant’s statement, “I don’t want to discuss it right
now[,]” was held sufficient to invoke his rights.61 In People v.
Martinez, however, the defendant’s statement, “I don’t want
to talk anymore right now” was held insufficient to invoke
his rights. 62 The Martinez Court distinguished Martinez
from Peracchi on the basis that Peracchi “invoked his right
to silence at the outset of the interrogation,” but Martinez
made his statement after waiving his rights and answering a
series of questions. 63
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Once a suspect has waived his or her Miranda
rights, he or she need not be advised again of his or
her rights during a second interrogation as long as the
second interrogation is “reasonably contemporaneous”
with the first. 64

9 Did questioning continue post-invocation?
When an individual invokes his or her Miranda rights,
questioning must stop immediately. If a suspect invokes
his or her right to counsel, all questioning must stop
until an attorney is present. 65 Law enforcement must
wait at least 14 days before attempting to interrogate
again without counsel. 66 If questioning continues, any
statements made by the defendant are inadmissible at
trial.
Statements obtained in violation of Miranda,
however, are admissible at a probation violation
hearing “in the absence of egregious conduct by law
enforcement[,]”under the truth-in-evidence provision of
the California Constitution. 67
Additionally, after Miranda warnings are given,
if a suspect answers questions, but is then silent in
response to specific questions, that silence can be
admitted as an adoptive admission. 68
But when law enforcement intentionally does
not provide Miranda warnings in order to obtain a
confession, and then subsequently provides Miranda
warnings and has the suspect repeat the confession,
that confession is inadmissible. 69
The application of Miranda law is not straightforward
but has become more complicated as each new case
presents new circumstances. The distinction between
when a custodial interrogation occurs or not is not
always crystal clear. Likewise, the line between a
sufficient and insufficient invocation of Miranda rights
can be very thin. Regardless, when facing a prosecutor
who is seeking to admit a defendant’s statements,
defense counsel should see if they can be excluded by
running through the nine questions discussed in this
article to see if a Miranda violation has occurred.
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1. Undercover agents of law enforcement
are not required to provide Miranda
warnings during a custodial
interrogation.
❑ True ❑ False
2. A court-appointed psychiatrist is
required to provide Miranda warnings
during a custodial interrogation.
❑ True ❑ False
3. The duration of the interrogation is
not an established factor to be used in
determining whether a person was in
custody for purposes of Miranda.
❑ True ❑ False
4. Law enforcement should provide
Miranda warnings when a suspect is
detained for a vehicle code violation
while driving.
❑ True ❑ False
5. Questions by an INS agent regarding
an administrative deportation action
do not require Miranda warnings if the
person is in custody for purposes of
Miranda.
❑ True ❑ False
6. Urging a suspect to cut a deal would
not render a waiver of the Miranda
warnings involuntary.
❑ True ❑ False
7. “Maybe I should talk to a lawyer” has
been held to be a sufficient invocation
of the Miranda rights.
❑ True ❑ False
8. Silence has been held to be a sufficient
invocation of the Miranda rights.
❑ True ❑ False
9. Once a suspect has invoked his or her
right to counsel, law enforcement
must wait 14 days before attempting
to interrogate a suspect again without
counsel.
❑ True ❑ False
10. A suspect who waived his rights during
a first interrogation does not need to
be advised again of his Miranda rights
during a second interrogation if the
suspect signed his waiver.
❑ True ❑ False

11. Interrogation for Miranda purposes
does not include the silent treatment.
❑ True ❑ False

METHOD OF PAYMENT:
Check or money order payable to “SFVBA”
Please charge my credit card for
$_________________.

12. Public Safety exception is an
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13. The following rendition of the Miranda
warnings has been held as insufficient:
If you cannot get a lawyer, one can be
named before they ask you questions.
❑ True ❑ False
14. Statements obtained in violation of
Miranda can still be used if the suspect
is charged with a capital offense as
long as a lie detector test was used.
❑ True ❑ False
15. Whether or not the questioning was
recorded is not an established factor
to be used in determining whether a
person was in custody for purposes
of Miranda.
❑ True ❑ False
16. It has been held that a confession
following a Miranda warning is not
admissible when law enforcement
provides the warnings but then
intentionally shows the suspect
surveillance video of the incident
before the confession.
❑ True ❑ False
17. Whether the suspect was in custody
is not one of the central factors to be
assessed to determine whether there
is a Miranda issue.
❑ True ❑ False
18. Veterans are not considered part
of law enforcement for Miranda
purposes.
❑ True ❑ False
19. Asking a recently arrested suspect
how he or she knows the victim
illustrates an exception to the
Miranda rule.
❑ True ❑ False
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20. A waiver of the Miranda rights must be
voluntary, knowing and intelligent.
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