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PETITION FOR WRIT OF HABEAS CORPUS  

 

INTRODUCTION  

 

 1. A two-count felony information was filed on September 

25, 2013, charging Amy Ho (“Ho”) with (1) murder of Cora Sam 

(“Sam”) (§ 187, subd. (a)) and (2) elder or dependent adult abuse, 

resulting in death (§ 368, subd. (b)). (1CT 244-245.) It was also 

alleged as to count two that Ho proximately caused the death of 

Sam, age 60 years (§ 368, subd. (b)(3)(A)). (1CT 245.) Ho entered 

a not guilty plea to both counts. (1CT 248.) 

 2. A jury convicted Ho of both charges on July 8, 2016 and 

found true the allegation in count two that Ho proximately 

caused the death of Sam, who was under the age of 70 years. 

(4CT 929-930.) 

 3. Ho filed a motion for a new trial. (5CT 1049.) The trial 

court denied the motion and refused to permit Dr. Richard 

Romanoff and attorney Errol Stambler to testify about issues 

raised in the motion. (5CT 1324; 14RT 4205-4206, 4221.) 

 4. Ho was sentenced on December 16, 2016. On count one, 

Ho was ordered to serve 15 years to life in State prison. (5CT 

1324.) On count two, Ho was ordered to serve the midterm of 

three years plus five years for the enhancement. (5CT 1325.) The 

sentence in count two was stayed pursuant to section 654. (5CT 

1325-1326.) She was ordered to pay fines and fees. 

 5. The judgment of conviction is presently on appeal before 

this Court in case number B279939. 
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JURISDICTION 

 

6. This Court has original jurisdiction over this petition 

for a writ of habeas corpus. Cal. Const., art. VI, § 10.  

 

PARTIES  

 

 7. Petitioner Amy Ho is unlawfully incarcerated and 

restrained at the California Institution for Women, California, by 

the Warden, and by the Director of the California Department of 

Corrections, pursuant to a judgment pronounced by the Los 

Angeles County Superior Court, in case number BA395107. 

 8.  Respondent Molly Hill is the Warden of California 

Institution for Women and the legal custodian of Petitioner Amy 

Ho.  

FACTUAL BACKGROUND 

 

9. Ho was caring for her sister, Sam, who suffered from 

a host of mental disabilities, including an IQ of 9, which limited 

her gross motor skills, social skills, language comprehension, and 

activities necessary to daily living. Ho made many attempts to 

place Sam in a nursing home, but each nursing home rejected 

Sam because the staff at the homes considered Ho’s demands 

relating to Sam’s care to be unreasonable.  

 10. On October 10, 2011, Ho brought Sam to Beverly 

Hospital and complained that her sister was not eating. Medical 

staff determined that Sam had already died prior to arrival. 

Medical staff also observed that Sam was covered in bandages. 
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Removal of the bandages revealed that Sam was suffering from 

decubitus ulcers (sores) all over her body. Ho explained to the 

staff that she had been treating the sores on Sam’s body with 

colloidal silver.  

11. Dr. Yulai Wang, the coroner, testified that sepsis, 

caused either by the decubitus ulcers or pneumonia caused Sam’s 

death. (8RT 1230, 1249, 1251.) Dr. Fullerton, a defense expert, 

testified that the sepsis would have been present even without 

the ulcers due to the pneumonia.  (12RT 2754.) The failure to 

obtain a culture made it impossible to determine the source of the 

sepsis. (12RT 2771-2772.) 

 

GROUNDS FOR RELIEF 

 

 12. Petitioner’s imprisonment in unlawful because: 

 Ground 1:  Petitioner was deprived of her right under the 

Sixth Amendment to the Constitution of the United States and 

article I, section 15 of the California Constitution to effective 

assistance of counsel, and was thereby prejudiced.  

 13. Trial counsel was ineffective in that he: (A) Failed to 

present a mental health argument to undermine the malice 

element of murder, although a post-conviction assessment by Dr. 

Richard I. Romanoff found “evidence of impaired reasoning and 

judgment by Ms. Ho in connection with her care of her sister in 

the final days of her sister’s life” and that Ho suffered from 

“obsessive-compulsive personality disorder,” “a hording disorder” 

(5CT 1157);  
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 14. (B) Failed to present testimony by a pathologist, such 

as Dr. Frank Sheridan, who was retained following Ho’s 

conviction and, after reviewing the evidence, disagreed with the 

purported “manner of death,” noting that the pneumonia was 

likely aspiration pneumonia, which “is typically rapid in 

progression due to the irritant effect of food and gastric acid on 

the alveolar tissue in the lungs” (5CT 1188);  

 15. (C) Failed to challenge a search warrant on staleness 

grounds, where a canine search of the residence for skin tissue 

did not occur until two weeks after Ho’s death, allowing plenty of 

time for any bedding, clothing, or other materials used to care for 

Sam could to cleaned or discarded, the floors vacuumed, and the 

organic material blown around by multiple fans that were on in 

the residence prior to the search (9RT 1619);  

 16. (D) Failed to object to the introduction of testimony 

from nurse Chris Cardenas, despite the fact that Cardenas had 

his nursing license revoked by the Board of Registered Nursing 

after he committed multiple acts of misconduct;  

 17. (E) Failed to object to the court’s instruction that the 

jury could not consider the lesser included offenses until they had 

unanimously reached a not guilty verdict on the greater offenses; 

and  

 18. (F) Failed to zealously advocate for Ho by failing to 

file a written motion because he was too busy, forgetting to argue 

a critical defense regarding the lack of financial motivation, and 

consistently berating Ho. Additionally, the totality of trial 

counsel’s errors cumulatively prejudiced Ho. 
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FACTS SUPPORTING CLAIM 

 

 19. The facts supporting this claim, among others to be 

presented after full investigation, discovery, access to the court’s 

subpoena power, and an evidentiary hearing, including but are 

not limited to the following: 

 20. A. Petitioner realleges the facts contained in 

paragraph VII, and incorporates those facts by reference. 

 21. B. On June 14, 2018, present counsel for Ho sent 

trial counsel Joseph Shemaria a letter with detailed questions 

pertaining to his representation of Ho. (Exh. A [Decl. Eisner]; 

Exh. B [June 14, 2018 Letter].) These questions were necessary 

to determining factual issues relating to Ho’s claims of ineffective 

assistance of counsel. (Exh. A.)  

22. On June 20, 2018, Shemaria responded by letter and 

refused to answer any of present counsel’s questions. (Exh. A; 

Exh. C [ June 20, 2018 Letter].) Shemaria complained that 

present counsel’s request for information was “premature” (Exh. 

C, p. 1), that present counsel’s request for information was 

overdue (ibid.), and essentially unauthorized (id. at p. 2.). While 

Shemaria maintained that he was “in no way refusing or 

objecting to both cooperating fully as well as providing responses 

to any and all appropriate questions,” his actual refusal to 

answer those questions indicated otherwise.  

23. A reply was sent by present counsel on June 25, 

2018, in which present counsel reminded Shemaria of his duty to 

cooperate with successor counsel and reiterated the request for 

answers to present counsel’s questions. (Exh. A; Exh. D [June 25, 
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2018 Letter].) No response was ever received from Shemaria. 

(Exh. A.)  

24. Following Ho’s conviction in this case, Dr. Richard I. 

Romanoff, a licensed clinical psychologist, conducted a thorough 

evaluation of Ho. (5CT 1156-1185.) Dr. Romanoff concluded that 

there is “strong support for a finding that Ms. Amy Ho suffers 

from a case of obsessive-compulsive personality disorder and 

likely also suffers from a hoarding disorder.” (5CT 1157.) He also 

observed “evidence of impaired reasoning and judgment by Ms. 

Ho in connection with her care of her sister in the final days of 

her sister’s life.” (Ibid.)  

25. The criteria for obsessive-compulsive personality 

disorder, as set forth in the DSM 5, include “ ‘a preoccupation 

with orderliness, perfectionism, and mental and interpersonal 

control, at the expense of flexibility, openness, and efficiency.’ ” 

(5CT 1157.) Individuals who suffer from this disorder “ ‘attempt 

to maintain a sense of control through painstaking attention to 

rules, trivial details, procedures, lists, schedules, or forms to the 

extent that the major point of the activity are lost.’ ” (Ibid.) They 

have an “extreme concern with ‘having things done the one 

correct way.’ ” (5CT 1158.) This disorder sheds light on Ho’s 

inflexible insistence that any facility that accept Sam provide 

Sam with the exact diet that Ho believed to be the only healthy 

diet. The disorder also illuminates Ho’s fixed insistence on 

colloidal silver as the appropriate remedy for her sister. As 

explained by Dr. Romanoff, Ho’s “often repeated descriptions of 

attempts to force her sister to swallow or to methodically apply 
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colloidal silver and bandages makes complete sense when 

considered in the context of” Ho’s obsessive-compulsive 

personality disorder; it is, therefore, “a fundamental 

misunderstanding to attribute these activities to any absence of 

care or concern by Ms. Ho for her sister.” (5CT 1160.) Because Ho 

was “[p]rogrammed [by her illness] to rigidly persist with the 

pattern of activities that had worked in the past…, it was not 

until her sister’s situation deteriorated to a point of no return 

that she finally recognized the seriousness of the situation in the 

hours preceding her arrival at the emergency room. (Ibid, second 

brackets in original.) 

26. Dr. Romanoff also found, however, “clear and 

consistent evidence that from her early childhood years and 

continuously through her sister’s death, Ms. Ho maintained a 

consistently loving and caring attitude toward her sister. 

Regularly at her own expense, both financially and 

psychologically, she worked to care for her sister, in an effort to 

maker her life as pleasant and enjoyable as possible.” (5CT 1158.) 

This “lifelong devotion to her sister, that included fastidious and 

extremely detail oriented care, often provided by her, and often 

demanded by her of others who were responsible for her sister’s 

care, was a direct contributing factor to her sister’s longevity.” 

(Ibid.) Dr. Romanoff did not see “an lack of concern or care by Ms. 

Ho towards her sister” or “any difference or frustration by Ms. Ho 

towards her sister.” (5CT 1159.)  

27. Ms. Ho’s personality disorders, combined with her 

dedication to her sister, contributed to a situation in which Ho’s 
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“perfectionism and rigidity directly interfered with her ability to 

recognize that she was reaching the limits of her own ability to 

provide care for her sister by herself, blinding her to her need to 

ask others for help, a need that was much more difficult to 

recognize or acknowledge because of her above diagnosed 

disorder.” (5CT 1159.) By illustration, the “faxes sent by Ms. Ho,” 

and statements made by both Ho and her husband, “support a 

finding that she was genuinely trying to place her sister in an 

appropriate placement, but because of her need to micro manage 

others, generated by her illness; and because of her need to 

impose a rigid set of guidelines on those caring for her sister, and 

to judge them by a standard of perfectionism that was impossible 

to achieve, that also flowed from her illness, she was unable to 

find an acceptable placement for her sister.” (Ibid.) The lack of 

any benefit to Ho, financial or otherwise, indicated that Ho “was 

paying a consistently heavy price for this care, but persisted in 

providing it out of love and concern for her sister and out of a 

need to meet the internal demands placed on her by” her 

obsessive-compulsive personality disorder. (Ibid.) 

28. Trial counsel, however, never presented any of the 

above information, which would have been relevant to 

undermining the intent requirement of the offenses for which Ho 

was convicted. 

29. D. Errol H. Stambler, who has been a licensed 

attorney since 1973 and has been continuously certified by the 

California State Board of Legal Specialization as a Certified 

Criminal Law Specialist since 1982, evaluated the evidence and 
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record in this case. (5CT 1312.) He found that “the height of 

ineffective assistance of counsel under the Sixth Amendment was 

[trial counsel] Shemaria’s failure to investigate and explain the 

mental state defense of [Ms.] Ho.” (5CT 1313.) Stambler opined 

that Dr. Romanoff’s testimony “would be a complete defense to all 

charges brought against Ms. Ho” as “[t]he testimony would 

clearly show to the jury that Ms. Ho cared for her sister and that 

Ms. Ho’s entire life was devoted to the well-being of her sister.” 

(5CT 1314.) Stambler further stated that “[t]he utter failure of 

having any expert testify as to the mental makeup and belief of 

the accused was ineffective assistance at best and malpractice at 

worst….The jury never heard about the motivation of care and 

love that Ms. Ho had toward her sister.” Stambler elaborated: 

“Defense counsel for Ms. Ho actually must have 

realized the necessity for a mental health expert to 

testify [as] seen in his email [5CT 1212] when he 

writes to Ms. Ho on July 3, 2016, stating ‘[W]hatever 

was not done by accident, was therefore done 

‘willfully.’ It is the lowest form of ‘mental state’ 

(assuming you can even call it a mental state) known 

in law other than strict liability.’ The email goes on to 

say what a ‘reasonable person’ should realize which 

tends to beg the question of the mental status of Ms. 

Ho’s belief that what she was doing for her sister was 

in her sister’s best interest. The fact that Ms. Ho 

apparently devoted her entire life to the well-being of 

her sister requires, under Strickland, that the mental 

health issue of the defendant becomes central to her 

defense.” 

 

(5CT 1315.) 

30. E. Trial counsel initially hired pathologist Dr. 

Bonnell to testify at trial, but, during trial, Dr. Bonnell suffered a 
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second heart attack and was unable to testify. Trial counsel was 

then forced to rely solely on Dr. Fullerton’s testimony. (11RT 

2401-2402.) Although Dr. Fullerton did rely on Dr. Bonnell’s 

findings for his testimony, Dr. Fullerton’s reliance on Dr. 

Bonnell’s reports was insufficient to compensate for the loss of 

Dr. Bonnell’s testimony. The record does not indicate that trial 

counsel made any attempt to retain a new pathologist. 

Accordingly, trial counsel also provided ineffective assistance of 

counsel by failing to present the testimony of a pathologist, who 

could have best countered the claims of prosecution expert Dr. 

Homeier and explain that Sam’s death did not indicate neglect or 

abuse.  

31. As also described previously, following Ho’s 

conviction in this case, the relevant medical records were 

submitted to Dr. Frank Sheridan, an anatomic pathologist, 

neuropathologist, and forensic pathologist. (5CT 1187-1193.) 

Although Dr. Sheridan agreed with the autopsy report that Sam 

“died of sepsis due to gangrenous decubitus ulceration and/or 

bronchopneumonia,” he disagreed with the purported “manner of 

death.” (5CT 1188.) He noted that the pneumonia was likely 

aspiration pneumonia, which “is typically rapid in progression 

due to the irritant effect of food and gastric acid on the alveolar 

tissue in the lungs.” (Ibid.) Moreover, due to Sam’s difficulties 

with eating, “aspiration pneumonia [was] a constant danger” that 

could have “occur[ed] even when the patient [was] being well 

cared for.” (Ibid.) 

32. Dr. Sheridan also concluded that Sam’s malnourished 
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stated did “not necessarily imply she was not being fed. There 

was liquid food material in the stomach at autopsy. Cora Sam’s 

weight was not exceptionally low. She was a generally small 

person. Also, people in a terminal state will often appear 

undernourished or malnourished due to their generalized 

catabolic state.” (5CT 1188.)  

33. Dr. Sheridan agreed with Dr. Fullerton’s assessment 

that “[t]he sepsis in this case could have been caused by the 

pneumonia or the infected decubitus ulcer, possibly a 

combination of the two.” (5CT 1188, emphasis added.) Dr. 

Sheridan also stated that he was “familiar with Kennedy 

terminal ulcers” and believed that Dr. Fullerton was in the best 

position to testify on that subject. (Ibid.) Dr. Sheridan did 

additionally note that, “[f]rom a pathology standpoint, it can be 

said that skin, or any other organ, when inadequately perfused, 

can develop very rapidly evolving infections with resulting 

gangrenous necrosis.” (5CT 1188-1189.) 

34. Based on his analysis, Dr. Sheridan disagreed with 

Dr. Homeier’s assessment and concluded that “there [was] not 

compelling evidence in this case to attribute Cora Sam’s death to 

caretaker abuse or neglect.” (5CT 1189.) 

35. F. On October 25, 2011, fifteen days after Sam’s 

death, law enforcement obtained a search warrant to search Ho 

and her husband’s residence for “[t]he residual scent of human 

remains; and any and all biological and physical trace evidence; 

clothing or other objects bearing blood or physiological fluid-

stains; fibers; human hairs; humans tissues or parts thereof.” 
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(5CT 1202.) Despite the issuance of the warrant and subsequent 

search occurring over two weeks after Sam’s death, trial counsel 

made no effort to challenge the warrant on staleness grounds. 

36. The 15 days of delay between Sam’s death and the 

issuance of the search warrant was sufficiently long enough that 

probable cause no longer justified a search for the scent of human 

remains. In that two weeks, any bedding, clothing, or other 

materials used to care for Sam could have been cleaned or 

discarded, the floors could have been vacuumed, and the multiple 

fans that were on in the residence prior to the search (9RT 1619) 

were likely blowing around the organic material. As there was a 

very limited timeframe in which law enforcement could still have 

reasonably expected to find the majority of any discarded tissue, 

and as law enforcement failed to obtain the search warrant 

during that timeframe, probable cause did not exist for the search 

warrant and the evidence regarding the search of the residence 

by the dog should have been suppressed.  For these reasons, trial 

counsel’s failure to challenge the search warrant on staleness 

grounds was unquestionably a deficient performance. 

36. G. In addition to being instructed on the charges 

of second-degree murder and dependent adult abuse resulting in 

death, the jury was also instructed on the lesser included charges 

of involuntary manslaughter (Pen. Code, § 192, subd. (b)) and 

misdemeanor dependent adult abuse (11RT 3038, 3045-3046.) 

The trial court also instructed the jury as follows:  

“Before you even consider a lesser crime, you all must 

unanimously vote not guilty on the greater crime. You 

cannot move on to the lesser if you all find the 
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defendant – let’s assume you find her guilty of second-

degree murder, that’s the greater crime, you cannot – 

then you don’t need to move on to the lesser. You only 

move on to the lesser if you unanimously find the 

defendant not guilty of the greater crime. 

(11RT 3045.) 

 37. Defense counsel did not object to the instruction, even 

though the jury is permitted to consider lesser-included offenses 

before deciding to acquit. (See People v. Kurtzman (1988) 46 

Cal.3d 322, 329-330.) 

38. H. In 2010, Cardenas discharged a patient from a 

hospital without a physician’s order while the patient was 

waiting for a transfer to a different facility. (Id., at p. 12.) 

Cardenas also removed that patient’s IV without a physician’s 

order, an act that “caused potential harm to [the patient] and 

actual delay in his care.” (Ibid.) Cardenas subsequently falsified 

that patient’s medical records “by fraudulently stating in the 

medical records of [that patient] that discharge instructions had 

been ordered by a physician, when it had not.” (Id., at p. 13.) 

39. “On or about March 7, 2008, through March 8, 2008, 

[Cardenas] obtained and administered to [a patient] three 

different prescription medications without a doctor’s order.” (5CT 

1152.) Cardenas “used a medical override to obtain Ativan, 

Xanex, and Vicodin from MedSelect, an automated medication 

dispenser. [Cardenas] withdrew the medication under different 

patient names, and then administered the medication to [the 

patient].” (Ibid.) The patient died on March 9, 2008. (Ibid.) 

Cardenas subsequently “made grossly inaccurate and or false 

entries in patient medical records.” (5CT 1153.) As a result of this 
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misconduct, Cardenas’ nursing license was revoked, but the 

revocation was stayed for three years while Cardenas was placed 

on probation. (5CT 1140.) 

40. Then, on September 3, 2010, Cardenas discharged a 

patient from a hospital without a physician’s order while the 

patient was waiting for a transfer to a different facility. (5CT 

1132.) Cardenas also removed that patient’s IV without a 

physician’s order, an act that “caused potential harm to [the 

patient] and actual delay in his care.” (Ibid.) Cardenas 

subsequently falsified that patient’s medical records “by 

fraudulently stating in the medical records of [that patient] that 

discharge instructions had been ordered by a physician, when it 

had not.” (5CT 1133.) As a result of this misconduct, Cardenas’ 

license was revoked, such that “[i]f he ever applies for licensure 

in the state of California, the Board shall treat it as a new 

application for licensure.” (5CT 1125.)  

41. Cardenas acknowledged that, at the time of 

testifying, his license was suspended as a result of the accusation 

that he gave Vicodin, Ativan, and Xanax to a patient without a 

doctor’s order and that the patient died two days later. (6RT 649-

650, 653, 655-656.) He also acknowledged lying about a doctor’s 

order for the drugs. (6RT 657.) This incident occurred before 

Cardenas worked at Beverly hospital. (6RT 654.)  

42. Defense counsel, however, never objected to the 

introduction of Cardenas’ testimony. 
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 43. I. Zealous advocacy is a cornerstone of effective 

representation. Yet in the instant case, e-mail correspondence 

between trial counsel and Ho (5CT 1212-1224) indicates that trial 

counsel asked Ho to hire a separate attorney to file a written 

motion because he was too busy, admitted to Ho that he forgot to 

argue a key point, and consistently berated Ho.  

 44. When trial counsel believed that the court was giving 

an erroneous jury instruction, he told Ho that he did not have 

time to file a written motion and asked for funds so that he could 

hire a different attorney: (5CT 1213.)  Trial counsel wrote: 

“I have been working my butt off because the federal 

judge would not allow a continuance of a major 

sentencing I have on Wednesday morning and I 

cannot do the necessary brief that I believe should be 

filed with our judge prior to resumption of jury 

deliberations, or at least prior to 9:45 AM Tuesday 

morning …. If you were my Mom, sister, daughter, 

niece or anyone else near and dear to me I would be 

adamantly in favor of having an attorney right up a 

motion to reconstruct the jury on the issue of elder 

abuse. I am burned out tired of working and need 

some time to take care of personal matters in my own 

well-being, such as getting enough sleep and 

exercising. I do know the very best minds in criminal 

law here in Los Angeles and elsewhere that are 

basically geniuses on jury instructions. I can hire one 

of these attorneys and give them the necessary 

materials….I have met all of my obligations to you 

under our retainer agreement….Another attorney can 

write a brief…”  

(5CT 1213.) 

45. Besides acknowledging that he would not perform 

legal work necessary to the case, trial counsel also forgot to 

present a central argument in the case. One of the primary facts 
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supporting an acquittal in the instant action was the lack of 

financial motivation. There was no insurance or other 

compensation that Ho received, or believed she would receive, 

upon Sam’s death. Moreover, while Ho spent financial resources 

caring for Sam, Ho made that decision knowing that she could 

pass off that financial responsibility to any of the facilities willing 

to care for Sam. Trial counsel, however, failed to stress the lack of 

financial motivation to the jury. And as admitted in an e-mail he 

wrote to Ho, his failure to harp upon this issue was not based on 

strategy but based on his own forgetfulness: “I am kicking myself 

for forgetting to say a few things that may have been 

helpful….For example, in this case I did not hit upon the lack of a 

financial motive to commit murder.” (5CT 1223.) 

46. But perhaps most egregious was trial counsel’s 

manner of communicating with Ho. He regularly berated her and 

at one point cut off contact with her. In one e-mail he wrote: 

“You have to be an idiot!!!!!! …. I do not need 

your help nor do I need your criticisms. You don’t 

know when to shut up! …. Your are insulting to the 

hundredth degree and you don’t even realize it. Sad. 

…. [Y]ou act identically to a out-of-town tourist 

visiting Las Vegas and going to a big hotel for the 

Sunday brunch. Being that they paid $39.95, they sit 

there for hours stuffing themselves as it is ‘all-you-

can-eat.’ Dear Amy, you did not pay for and I did not 

promise to give you ‘All-You-Can-Eat.’ …. I’m sick and 

tired of your nickel and diming everybody that tries to 

help you. 

 …. 

 “I am angry that you had the audacity to write 

this largely meaningless email and, for professional 

reasons, forced me to respond with this long double 

email response. STOP WASTING MY TIME.” 
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(5CT 1220.) 

 47. In another e-mail, he wrote to her, “[Y]our needs are 

endless, your emails are repetitive, long and the bottom line is 

you want everything done as inexpensively as possible.” (5CT 

1217.) Eventually, he told Ho, “I want to be left alone by you from 

here until future notice. I want absolutely no email from you in 

response to this or for any other reason. I need peace of mind and 

I do not want to heave from you.” (5CT 1215.) 

 

PROPRIETY OF HABEAS CORPUS RELIEF 

 

 48. Petitioner has not previously presented the ground(s) 

set forth in paragraph VIII to this or any other court, state or 

federal, in any petition, motion, or application, except insofar as 

presented in petitioner’s direct appeal pending before this Court 

in case number B279939. 

 49. This Court requested that the claims relating to trial 

counsel’s ineffective assistance, which were originally raised in 

petitioner’s direct appeal, be raised instead by Writ of Habeas 

Corpus.  

50. Petitioner has no plain, speedy, or adequate remedy 

at law. The issues presented in this habeas corpus petition 

cannot be fairly considered on direct appeal, because facts 

necessary to a determination of the issues are outside the record 

on appeal and cannot be obtained by augmentation of the record. 
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51. This petition is being presented in the first instance 

to this Court, under its original habeas corpus jurisdiction, 

because petitioner’s direct appeal and accompanying record on 

appeal are presently pending before this Court. 

52. Petitioner moves that this petition be heard and 

decided concurrently with her direct appeal in case number 

B279939. 

53. Petitioner hereby incorporates by reference the 

accompanying memorandum and the declarations contained in 

the appendices attached hereto. Petitioner’s claims in this 

petition will be based on the petition, the accompanying 

memorandum, the attached declarations, and all records, 

documents, and pleadings on file with this Court in petitioner’s 

direct appeal and any further material to be developed at any 

future hearing that may be ordered. 

54. Petitioner hereby requests that this Court take 

judicial notice of the record on appeal and the briefs filed and 

lodged with this court in case number B279939, currently 

pending in this Court (Evid. Code, §§ 452, 459). Reproducing the 

record for use in connection with this petition would entail 

unnecessary expense since this Court and counsel for respondent 

already have a copy of the record and all pleadings. 

/// 

/// 

/// 

/// 

/// 
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PRAYER FOR RELIEF 

 

WHEREFORE, petitioner respectfully requests that this 

Court: 

1. Consolidate this habeas corpus proceeding with case 

number B279939; 

2. Take judicial notice of the record and pleadings in the 

above-mentioned appeal; 

3. Order respondent to show cause why petitioner is not 

entitled to the relief sought; 

4. Conduct an evidentiary hearing to answer the factual 

questions necessary to determine the merits of petitioner’s claim; 

5. After full consideration of the issues raised by this 

petition, grant the petition, vacate the December 16, 2016, 

judgment of conviction of the Los Angeles County Superior Court 

in case number B279939; and 

6. Grant such other and further relief as may seem just 

under the circumstances. 

     Respectfully submitted, 

Dated: August 10, 2018    

      ALAN EISNER 
      Attorney for Petitioner 
      AMY HO 
 
 
 

Dated: August 10, 2018    

      DMITRY GORIN 
      Attorney for Petitioner 
      AMY HO 
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VERIFICATION 

 

I, Alan Eisner, declare as follows: 

 1.  I am an attorney admitted to practice law in the 

State of California.  I have been retained to represent petitioner 

in her direct appeal to this Court and to prepare the 

accompanying petition for a writ of habeas corpus.  

 2. I make this verification because petitioner is 

incarcerated at the California Institution for Women, in Corona, 

California, which is outside the county in which my office is 

located, and because the matters stated in the petition for writ of 

habeas corpus are more within my knowledge than hers. 

 3. I have read the foregoing petition for writ of habeas 

corpus, and declare that the contents of the petition are true. 

 

 I declare under penalty of perjury that the foregoing is true 

and correct. 

 Executed this 10th day of August 2018 at Los Angeles, 

California. 

 

            

      ALAN EISNER 

      Attorney for Petitioner 

      AMY HO 
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MEMORANDUM 

I 

HABEAS CORPUS IS A PROPER VEHICLE FOR THE 

PRESENTATION OF PETITIONER’S CLAIM 

 

The claim asserted in this petition is that petitioner was 

deprived of her constitutional right to effective assistance of 

counsel. This claim cannot be presented as strongly on appeal as 

it is herein because its factual basis rests in part on evidence not 

included in the record on appeal. (See In re Hochberg (1970) 2 

Cal.3d 870, 875.)  

“[H]abeas corpus is an extraordinary and collateral action 

that lies to review a claim of denial of substantive constitutional 

rights that may have affected the integrity of the fact finding 

process….” (In re Reed (1983) 33 Cal.3d 914, 918 fn. 2, overruled 

on other grounds in In re Alva (2004) 33 Cal.4th 254; see also In 

re Coughlin (1976) 16 Cal.3d 52, 55.) Habeas corpus “permits the 

examination not only of the actual evidence introduced at 

petitioner’s trial but of any necessary additional evidence bearing 

upon the infringement of petitioner’s constitutional rights.” (In re 

Bell (1942) 19 Cal.2d 488, 501, citations omitted.) 

A petition for writ of habeas corpus is the proper remedy to 

attack collaterally a judgment that has been obtained in violation 

of fundamental constitutional rights. (People v Adamson (1949) 

34 Cal.2d 320, 327.) Ineffective assistance of counsel is 

appropriately brought by way of writ. (People v Mendoza Tello 

(1997) 15 Cal.4th 264, 266–267.) In cases in which trial counsel’s 

reasons for acts or omissions are not clear from the record on 
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direct appeal, habeas corpus is an appropriate vehicle to raise 

those issues. (People v Ledesma (1987) 43 Cal.3d 171, 217–218.)  

For all these reasons, habeas corpus is the proper 

procedure for resolution of the claims included herein. 

 

II 

THIS HABEAS CORPUS PETITION SHOULD BE 

CONSOLIDATED WITH PETITIONER’S DIRECT APPEAL 

 

This habeas corpus petition contests the legality of the 

judgment of conviction and sentencing order entered December 

16, 2016, in People v. Amy Ho, Superior Court case number 

BA395107.  Petitioner has appealed her conviction to this Court 

and petitioner’s direct appeal is pending in case number 

B279939.  

When, as here, a petitioner seeks habeas corpus relief in 

conjunction with a pending direct appeal, it is appropriate for the 

reviewing court to consolidate the two proceedings so that all 

claims may be heard and resolved at one time in a single forum. 

(In re Baker (1988) 206 Cal.App.3d 493, 496; People v Pope (1979) 

23 Cal.3d 412, 426, fn. 17.) 

 Moreover, this Court, after reviewing the claim of 

ineffective assistance in Ho’s direct appeal, specifically requested 

the claim of ineffective assistance of counsel be brought by way of 

writ. 
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III 

STATEMENT OF THE CASE 

 

 A two-count felony information was filed on September 25, 

2013, charging Amy Ho (“Ho”) with (1) murder of Cora Sam 

(“Sam”) (§ 187, subd. (a)) and (2) elder or dependent adult abuse, 

resulting in death (§ 368, subd. (b)). (1CT 244-245.) It was also 

alleged as to count two that Ho proximately caused the death of 

Sam, age 60 years (§ 368, subd. (b)(3)(A)). (1CT 245.)  

 A jury convicted Ho of both charges on July 8, 2016 and 

found true the allegation in count two that Ho proximately 

caused the death of Sam, who was under the age of 70 years. 

(4CT 929-930.) 

 Ho filed a motion for a new trial. (5CT 1049.) The trial 

court denied the motion and refused to permit Dr. Richard 

Romanoff and attorney Errol Stambler to testify about issues 

raised in the motion. (5CT 1324; 14RT 4205-4206, 4221.) 

 Ho was sentenced on December 16, 2016. On count one, Ho 

was ordered to serve 15 years to life in State prison. (5CT 1324.) 

On count two, Ho was ordered to serve the midterm of three 

years plus five years for the enhancement. (5CT 1325.) The 

sentence in count two was stayed pursuant to section 654. (5CT 

1325-1326.) She was ordered to pay fines and fees. 
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IV 

STATEMENT OF FACTS 

 

A. Beverly Hospital 

 

 On October 10, 2011, Amy Ho (“Ho”) arrived at Beverly 

Hospital and informed staff she needed assistance carrying her 

sister into the hospital from her car. Ho stated her sister could 

not eat. (6RT 627; 7RT 994-995.) Nurse Christopher Cardenas 

(“Cardenas”) went to Ho’s car, which had a bad smell. (6RT 628-

629.)  

 Nurse Christopher Cardenas found Cora Sam (“Sam) 

laying down in fetal position in Ho’s car. (6RT 629.) Sam’s limbs 

were stiff, such that Cardenas was unable to move them. (6RT 

631.) Cardenas explained stiffness can result from contractures 

or the beginning of rigor mortis, which is the hardening the body 

undergoes after death. (6RT 631-632.) Rigor mortis starts to set 

in approximately 25 to 45 minutes after death. (6RT 659.) It fully 

develops six to eight hours after the person’s death. (8RT 1238.)  

Cardenas brought Sam into the hospital and called for help. 

(6RT 633.) Sam was checked for a pulse and heart activity but 

none was found. (6RT 633-634.) After multiple resuscitations 

attempts failed, Sam was pronounced dead at approximately 9:12 

a.m. (6RT 635-636; 10RT 1844.) 

Cardenas also observed bandages on Sam’s body. (6RT 

637.) When Cardenas asked Ho about the bandages, Ho said, 

“Don’t remove [the] bandages.” (Ibid.) Ho explained it took her a 

while to finish the bandaging. (6RT 662.) The tape on the 
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bandages appeared fresh. (6RT 662; 10RT 1872.) Nonetheless, 

Cardenas removed the bandages and observed “unstageable 

gangrene…unstageable wounds on the hips, hands, all over the 

body. Blisters. Second degree.” (6RT 638.) Cardenas explained 

that by “unstageable,” he meant “bone to bone…all the muscle is 

gone and it just went through … to [the] bones.” (Ibid.) Cardenas 

classified the wounds as bedsores. (6RT 639.)  

Dr. Raul Lopez, the emergency room physician who 

resuscitating Sam, opined Sam’s death was likely caused by 

sepsis, which is an infection of the blood. (10RT 1859, 1862.) Dr. 

Lopez believed Sam had been dead for “at least a few hours” prior 

to her arrival at the hospital. (10RT 1862.) He observed extensive 

gangrene “[i]n the area of her right hip, extending to her right 

gluteal area, also extending down towards part of her perineum.” 

(10RT 1864.) Gangrene is essentially “rotten skin.” (10RT 1866.) 

The wounds did not result from any major organs shutting down. 

(10RT 1868.) 

 Dr. Lopez explained pressures sores develop from “laying in 

a prolonged position for a period of time.” (10RT 1869.) For 

instance, as he explained, “[n]ot being turned from side to side, 

then you develop a sore, that becomes an infection, it becomes 

deeper, it spreads to the blood, and ultimately it spreads to the 

surrounding tissue, as appears to have been in this situation, and 

ultimately spreads to the blood, leading to sepsis and death.” 

(Ibid.) Stage V of decubitis occurs when the wound “is broken 

down beyond the dermis, down into the subcutaneous layer, and 

down to the … muscle layer.” (10RT 1866.) Dr. Lopez had never 
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“seen anything so severe in terms of wounds and how chronic 

they were and how unkempt she appeared.” (10RT 1873.) 

 Dr. Lopez also believed Sam was malnourished due to the 

fact that “[h]er skin looked atrophied. It was dry. The skin turgor 

was diminished. She had temporal wasting in her forehead …. 

[T]here was atrophy to her muscles.” (10RT 1872.) Additionally, 

there were indications that Sam had not been cleaned as there 

was poop in the diaper area. (6RT 646.) 

 Dr. Lopez was suspicious of neglect due to the fact that “the 

wounds were so extensive and they appeared to have developed 

over a rather prolonged period of time. (10RT 1851.) Ho told Dr. 

Lopez that Sam “had been vomiting for several days, and that she 

had become ill as a result of her vomiting.” (10RT 1853.) Ho had 

previously expressed to the medical staff that Sam just needed to 

be fed. (10RT 1857.) Dr. Lopez also recalled that Ho had become 

upset when the medical staff removed Sam’s dressings as Ho 

stated that “it had taken her a long time to place those 

dressings.” (10RT 1854.) 

When Cardenas informed Ho that her sister had passed 

away, Ho responded, “No, she’s going to eat….I brought her here, 

you know, just to feed her.” (6RT 647.) Cardenas got the 

impression that Ho believed that her sister was still alive when 

she brought her. (Ibid.) Ho then said something to Cardenas to 

indicate that she wanted to leave. (6RT 648.) Cardenas instructed 

the secretary not to let her leave and called the police. (Ibid.) 
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B. Coroner 

 

Dr. Yulai Wang, a deputy medical examiner at the Los 

Angeles County coroner’s department, performed an autopsy of 

Sam on October 13, 2011. (8RT 1229-1230.) At that time, he 

determined Sam’s weight to be 66 pounds and her height to be 4 

feet, 3 inches. (Ibid.) Dr. Yulai Wang opined that a healthy 

weight for her height “should be up around 100 pounds.” (8RT 

1255.) He identified the cause of death as “sepsis that was caused 

by decubitus ulcers and then pneumonia, that was due to 

cerebral malformation, and malnutrition.” (8RT 1230.) The death 

was classified as a homicide. (Ibid.) “Sepsis is the bacterial 

infection of the bloodstream involving the entire body.” (8RT 

1231.) One of the sources of the infection was decubitus ulcers, 

also called pressure ulcers, pressure sores, or bedsores. (Ibid.) A 

bacterial infection of those ulcers will then infect the bloodstream 

with bacteria and lead to sepsis. (Ibid.) Sepsis then impairs the 

organs and cause them to fail. (8RT 1232.) Sepsis can make a 

person lethargic or lose consciousness, thereby impacting a 

person’s ability to eat or swallow. (Ibid.)  

Dr. Yulai Wang then wavered and stated that he could not 

say whether the pneumonia or the ulcers caused the sepsis. 

Pneumonia, an infection of the lungs, causes difficulty breathing. 

(8RT 1232-33.) He explained that “it could be either one. That’s 

why I put down both pneumonia and the decubitus ulcers as the 

underlying source for the sepsis.” (5T 1249.) But then he changed 

his stance again and stated that “both contributed to develop 

sepsis.” (8RT 1251.) He did not believe a culture of the lungs or 
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the sores would have provided additional useful information. 

(Ibid.) 

Malnutrition also contributed to the death as poor nutrition 

prevents the ulcers or sores from healing quickly. (8RT 1233.) Dr. 

Wang could not exactly state how Sam’s cerebral malformation 

impacted the development of the pressure sores, but speculated 

that by impacting the mobility of a person, that limited mobility 

could produce pressure sores. 

Dr. Wang explained that “[p]ressure ulcers tend to be 

classified into four stages, I to IV. Stage I, basically intact 

superficial skin; Stage II, intact skin and underlying soft tissue; 

Stage III will go even deeper, to the muscles and deeper soft 

tissue; and Stage IV all the way to the bone.” (8RT 1240.) He 

characterized Sam’s ulcers as “Stage I up to IV.” (Ibid.) He 

identified in photographs the various ulcers on Sam’s body. (8RT 

1241-43.) He estimated that the development of those ulcers 

occurred over the span of “[a]t least several months.” (8RT 1246.) 

Dr. Wang acknowledged that pneumonia is a common 

cause of death for people who are bedridden. (8RT 1280.) 

 

C. Search 

 

Deputy Robert Kenney of the Los Angeles County Sheriff’s 

Department conducted a search of the home where Ho, her 

husband, and Sam resided, on October 10, 2011, at around 7:00 

p.m. (9RT 1554.) He identified various photographs taken of the 

residence. He pointed out a chair in the kitchen that had a minor 
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smell of decomposition. (10RT 1953-1954.) The smell was more 

pronounced as he “got into the master bedroom, towards the 

shower.” (10RT 1954.) Of the three beds he saw in the residence, 

only one appeared to be functional and that one was on the first 

level of the home. (Ibid.) The bedroom was used by Tim Ho. 

(Ibid.) 

 Two weeks later, on October 26, 2011, another search was 

conducted of the residence by Karina Peck with the use of a 

canine. The dog she works with is trained to detect only human 

remains. (9RT 1613.) The dog can detect dead skin tissue from a 

decubitus ulcer because it has already begun the decomposition 

process. (Ibid.) The dog gives certain alert signals, such as 

barking and scratching at a particular area or sitting down and 

pointing with her nose. (9RT 1616.) 

 At Ho’s residence, the dog gave no alert signals at a mat 

laid out in the driveway that Deputy Kenney believed to be where 

Sam had slept (11RT 2130), the garage, or anywhere on the first 

floor of the residence.  The dog then gave a positive alert signal in 

the bathroom on the second floor at the foot of the shower as well 

as towards a bucket and gloves. (9RT 1620-23.) The dog 

subsequently gave some positive alerts in a room on the second 

floor. (9RT 1525.) The dog did not give a strong alert as to any 

particular item although Peck did note some interest in a 

suitcase and silver pot. (9RT 1630.) The dog provided negative 

results to several chairs and a recliner. (9RT 1634.) Peck stated 

that the negative results indicated Sam was not in that location. 
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(9RT 1636.) After conducting the search, Peck concluded Sam 

“was left in the shower.” (9RT 1640.) 

D. Interviews 

 

Officer Teri Connors was dispatched to Beverly Hospital. 

(9RT 1518-19.) At the hospital, Officer Connors spoke with Ho. 

Ho stated that she had been the primary caretaker for Sam for 

two years and that her sister was now in the hospital because she 

had not eaten for one day. (9RT 1522.) When asked why Sam had 

bruising and sores on her body, Ho responded that they were a 

result of not eating. (Ibid.) Ho stated that she had been giver her 

sister colloidal silver, which Ho characterized as “a natural 

antibiotic.” (Ibid.) Ho provided the colloidal silver to Officer 

Connors. (9RT 1526.) Ho also stated Sam had been walking two 

days before. (9RT 1523.) Ho believed Sam was still alive when 

she was brought to the hospital and that she was still alive while 

they were having the conversation. (Ibid.) Ho believed the doctors 

would just feed her and then she could take her sister home. (9RT 

1527.) 

Deputy Sheriff Joe Espino later interviewed Ho at the 

police station. (11RT 2141.) Deputy Espino testified about what 

he thought to be Ho’s inconsistencies during her interview. He 

testified that Ho’s statement that Sam had stopped walking just 

two days prior to her death seemed inconsistent with his view of 

Sam’s body on the day of her death. (11RT 2154.) He believed 

Ho’s statement that Sam had only stopped eating the day before 

was also inconsistent with the state of Sam’s malnourishment. 

(11RT 2155.) He believed Ho’s statements about how Sam was 
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still alive and blinking before being brought to the hospital were 

inconsistent with the medical staff’s conclusions. (11RT 2156.)  

Deputy Espino additionally believed Ho contradicted 

herself when Ho first stated that Sam was losing weight at the 

Villa Oaks convalescent home, but then later stated that Sam’s 

weight when she moved in with Ho after Villa Oaks was in the 

70s and that Ho had been told an ideal weight for Sam was 

between 70 and 80 pounds. (11RT 2159.) Deputy Espino also 

believed Ho contradicted herself when she first did not 

characterize the wounds as pressure sores but instead as 

“blemishes, a tearing of the skin,” and then later said that Sam 

did have pressure sores, but they were from when she left Villa 

Oaks, only to then mostly retract that statement as well. (11RT 

2160.) Deputy Espino also believed Ho contradicted herself by 

first stating that she brought Sam to the hospital to be fed but 

later stating that she brought Sam to the hospital so Sam would 

be admitted to a convalescent home.” (11RT 2161.) The fact that 

Ho did not want Sam’s bandages removed also contributed to 

Deputy Espino’s concern. (11RT 2162.) Additional sources of 

concern were Ho’s characterization of the sores as “not serious” 

and Ho’s lack of interest in taking Sam to the doctor. (11RT 2162-

63.) Although Deputy Espino asked, Ho never provided him with 

names of relatives or family members. (12RT 2790.) 

 Ho denied to Deputy Espino that Sam slept on the floor of 

the shower. (13RT 3008-3009.) 
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E. Doctor Visits 

 

1. Dr. David Voron 

 

Dr. David Voron, a dermatologist, began treating Sam in 

March of 2003. (8RT 1204.) Ho brought Sam in for the visits. 

(Ibid.) Dr. Voron first treated Sam for a fungal infection on her 

feet and treated her again later that year for some dryness of the 

skin and patchy inflamed areas. (8RT 1205-1206.) In 2004, he 

treated her twice for benign growths on her right ring finger. 

(8RT 1207.) In 2007, he treated her for “a very common skin 

eruption associated with dry skin.” (8RT 1208.) In 2008, he 

treated her for a fungus condition of the toenails and seborrheic 

dermatitis, which is “dandruff, redness and scaling of the scalp.” 

(8RT 1221.) He never treated Sam for pressure sores or any of the 

types of wounds that were photographed on October 10, 2011. 

(8RT 1209-10.) Dr. Voron did, during one visit, suggest to Ho 

“that she not apply the colloidal silver” because he did not believe 

“it was providing any benefit.” (8RT 1210.) Colloidal silver “is an 

over-the-counter product that has silver particles in a 

suspension.” (8RT 1210-11.) Dr. Voron characterized it as “a 

popular remedy, but there’s no … evidence that it has any 

efficacy.” (8RT 1211.) At the time, Ho had been applying the 

colloidal silver to Sam’s skin. (8RT 1211.) Dr. Voron added that 

colloidal silver would not be an appropriate remedy for pressure 

sores. (8RT 1212.)  
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2. Dr. Robert Wang 

 

Dermatologist Robert Wang first treated Sam in 2006 for 

minor skin problems such as an allergy, a rash, fungus, and 

folliculitis, which is a follicle infection that is similar to a pimple. 

(10RT 1805-1806, 1811.) He prescribed corticosteroid antibiotic 

ointment or cream for these issues. (Ibid.) The last time he 

treated Sam was in December of 2009. (10RT 1807.) He never 

treated her for bedsores or pressure sores. (Ibid.) He did treat her 

for a “little bit breaking of the skin” in Sam’s right buttocks area. 

(10RT 1808.) He agreed that this problem amounted to “a wound 

on her butt” but would not characterize it as a pressure sore. 

(10RT 1809-10.) He reasoned that since he had seen her walking 

at his office, she would not have been developing pressure sores; 

however, he agreed it was possible that the wound was a 

pressure sore if she was not walking when she was at home. 

(10RT 1812.) He first prescribed Centany cream for this issue 

and, when that proved ineffective, prescribed Silvadene cream. 

(10RT 1808-09, 1831-32.) He also recommend to “put gauze and 

paper tape” on the wound in order to maintain the moisture and 

facilitate cell migration. (10RT 1809, 1816.) He never prescribed 

colloidal silver. (10RT 1813.) 

 

 

/// 

/// 

/// 
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3. Dr. David Gu 

 

In 2007, physician treated Sam at a facility and noted she 

had mental challenges, was underweight, and had decubitus 

ulcers on her upper thigh and lower buttock. (9RT 1567, 1571.) 

The decubitus ulcer was in Stage III. (Ibid.) From the period of 

April 4, 2007 to May 30, 2007, Dr. Gu noted Sam’s weight 

increased from 86 pounds to 92 pounds. (Ibid.) He provided 

treatment for the decubitus ulcer wounds. (9RT 1568.) He 

acknowledged that a decubitus ulcer can be recurring in a 

particular spot. (9RT 1574.) 

 

4. Dr. Gene Tu 

 

Physician Dr. Gene Tu began seeing Sam in May of 2009 

when he treated her for a urinary tract infection. (9RT 1532, 

1534.) Sam weighed 87 pounds. (9RT 1533.) He saw her again in 

June of 2009 to continue treatment. (9RT 1535.) He also gave her 

a pinch test and determined she responded to painful stimuli. 

(Ibid.) He saw her once more in June of 2009 as a follow-up to a 

hospitalization at Beverly Hospital and then saw her again in 

October of 2010. During the October of 2010 visit, Dr. Tu signed 

off on a document for a diet that Ho had prepared. (9RT 1537.) 

The diet itself had been prepared at the last nursing home and 

Sam was in the process of switching nursing homes. (9RT 1536-

38.) He did not meet with Sam again after that visit. (9RT 1539.) 

At no point did Dr. Tu prescribe colloidal silver or discuss 

colloidal silver. (Ibid.) 
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F. Sam’s Mental State 

 

 Psychologist Jeanette Merkel conducted an evaluation of 

Sam in 2006. (10RT 1878.) She found Sam had an IQ of 9 and 

determined Sam to be “in the profound range of mental 

retardation, or what they now call intellectual disabilities.” (10RT 

1881.) She also determined Sam’s “gross motor skills fell in the 

range of 14 to 18 months,” her social skills fell in the “range from 

seven to 21 months,” her language comprehension in the range of 

five to 12 months, and her language expression in the range of 

three to seven months. (10RT 1882-1885.) Sam’s capabilities in 

the activities of daily living were “at approximately one year, 

seven months.” (Ibid.) Sam needed assisting with dressing, 

undressing, hygiene, bathing, and toileting. (10RT 1886.) Sam 

also wore diapers. (10RT 1887.) Sam was able to “manifest 

different emotional states.” (10RT 1888.) 

 

G. Attempts to Place Sam in a Nursing Facility 

 

Nhon Ly is a social worker at the East Los Angeles 

Regional Center, who served as the service coordinator for Sam’s 

case from 2007 to 2008. (7RT 1027-1028.) At the beginning of this 

period, Sam “was living in a convalescent home named the 

Country Villa.” (Ibid.) Sam then left Country Villa to go live at 

Oaks Villa, only to then leave Oaks Villa and live at Ho’s 

residence. (7RT 1030.) Ho talked to Ly, however, about getting 

Sam into another facility. (7RT 1031.) As a result, Ly notified Ho 

about three or four nearby vacancies in facilities. (7RT 1032-33.) 
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Ly recounted times when the facilities would initially accept Sam 

but then Ho would say there was something wrong with the 

facility. (7RT 1036-37.)  

Ly never completed an Individual Program Plan with Sam 

and Ho as Ho multiple times called and stated that she was busy. 

(7RT 1034.) Ly also informed Ho about In-Home Support 

Services, but Ho indicated she was not interested. (7RT 1037, 

1039.) Ly also offered respite services, which involves paying the 

family “so that they can hire a person of their liking” who can “do 

things for the client,” but Ho made no attempt to arrange such 

services. (7RT 1041-1042.) Ly also informed Ho about day 

programs in which Sam could exercise herself and walk by 

herself, but Ho said Sam was not healthy enough to participate in 

such programs. (7RT 1042-43.) 

When Ly first met with Ho, it appeared Ho was very 

concerned about her sister’s welfare and wanted to find a 

permanent place for her. (7RT 1047.) Ly conducted a successful 

30-day Individual Program Plan meeting with Ho in 2007. (7RT 

1049, 1054.) Ly confirmed Ho visited the facilities that were 

referred to her. (7RT 1052.) At some point, however, Ho 

requested a different service coordinator. (7RT 1055.)  

In September of 2008, Wilma Jean Roberts was a social 

service designee for Villa Oaks Convalescent Hospital in 

Pasadena. (11RT 2103.) When Sam was admitted to the facility 

she weighed 83 pounds. (11RT 2110.) When she was discharged 

on September 13, 2008, she weighed 84 pounds. (Ibid.) Roberts 
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characterized Ho as “very demanding” and recounted an instance 

when Ho “was yelling and screaming.” (11RT 2110-11.) 

Margarita Duran has been a social worker at the Eastern 

Los Angeles Regional Center for the Developmentally Disabled 

for 21 years. (12RT 2778-79.) Duran identified a faxed letter from 

Ho dated December 18, 2008 that had been addressed to her, her 

manager, and the Chief of Consumer Services. (12RT 2781.) She 

received such letters from Ho at least once a week. (Ibid.) The 

letter contained a request for Sam to be assigned to a different 

service coordinator. (12RT 2783.) Ho stated in the letter several 

reasons she did not feel comfortable continue to work with Ly. 

(Ibid.) One of the reasons was that Ho had discovered vacancies 

and referrals on her own that Ly had not informed her about. 

(12RT 2783-84.) Upon reviewing the matter, Duran learned that 

Ho had actually previously requested to not be referred to Temple 

Gardens and the Harbor Home facilities, which were the referrals 

that Ly did not then tell Ho about. (12RT 2785.) Nonetheless, 

Duran replaced Ly with George Rodriguez on Sam’s case to 

appease Ho. (12RT 2786.) 

Rodriguez became the service coordinator for Sam in 

January of 2009. (7RT 944.) In handling Sam’s case, the only 

family member with whom Rodriguez communicated was Ho, 

although they never met in person. (7RT 944-945.) Rodriguez 

continued to oversee Sam’s case until Sam’s death. (7RT 945.) 

Rodriguez reviewed Sam’s placement history. Sam had 

been in a residential treatment facility from 1984 to 2002. From 

November of 2002 to April of 2003, Sam then lived with her 
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sister, Ho. Sam then went into another residential treatment 

facility until 2006. From December of 2006 to April of 2007, Sam 

again lived with Ho. After leaving Ho’s residence, she went to 

another facility only until June of 2007, then returned to live 

with Ho for just a few days, and then went to live at another 

facility. In September of 2008, Sam returned to living with Ho 

and continued to do so until her death. (7RT 947-948.) 

As part of his work with clients, Rodriguez completed an 

Individual Program Plan along with the client and the client’s 

family. This plan includes “planning for the person’s services, 

their expressed wishes, what their preferred living arrangement 

is, and essentially documenting their current functioning.” (7RT 

949.) Standard practice provides for this review to be completed 

on an annual basis during the client’s birth month. (7RT 950.) 

Rodriguez communicated in writing to Ho that it was time to 

complete an updated plan. (Ibid.) From 2009 to 2011, Ho never 

scheduled a meeting to update the plan. (Ibid.) Rodriguez 

continually reminded Ho during their correspondence about 

updating the plan. (7RT 951.) 

Rodriguez regularly provided Ho with information 

regarding vacancies at facilities. (7RT 954.) He identified a 

vacancy in July of 2009 at a facility called Jo-Mi. (7RT 955.) 

However, the efforts to place Sam at Jo-Mi were not successful. 

(7RT 956.) While Rodriguez continued to search for a suitable 

facility, Rodriguez reminded Ho that In-Home Supportive 

Services were also available to assist with Sam’s care. (7RT 957.) 

Rodriguez also informed Ho about day programs “that are 
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designed for persons with developmental disabilities so that they 

remain active during the day.” (7RT 957-958.) 

Rodriguez notified Ho about vacancies at several facilities, 

none of which resulted in placement for Sam. (7RT 959-965.) 

After speaking with the administrators of these homes, 

Rodriguez concluded that there was a pattern of the homes’ 

rejecting placement based on Ho’s desire to dictate the terms of 

care, particularly as to diet. (7RT 966, 979.)  

During this time, Ho communicated to Rodriguez she felt 

stressed and economically burdened by caring for Sam. (7RT 

967.) Ho stated they had to find a place for Sam quickly as Ho 

was suffering from carpal tunnel syndrome and caring for Sam 

was aggravating the symptoms. (7RT 969.)  

Rodriguez acknowledged there is no legal obligation for a 

client to accept the services offered by Eastern Los Angeles 

Regional Center. (7RT 975.) 

In July of 2009, Cecilia Cuevas (“Cuevas”) was a registered 

nurse and owner of the Jo-Mi Intermediate Care Facility for 

Developmentally Disabled with Nursing needs (“Jo-Mi”). (9RT 

1578.) At that time, she met with Sam as a potential resident and 

Ho. (9RT 1580-81.) Ho expressed concern about the food at the 

facility and stated “she want[ed] a specific type of food for her 

sister.” (9RT 1584.) Cuevas explained the diet would have to be 

reviewed by the attending physician at the facility. (Ibid.) Ho also 

stated she would not allow the staff at Jo-Mi to conduct a 

physical examination of Sam prior to her admission. (9RT 1587.) 

Ho expressed a desire to sleep with Sam in the bed or next to her 
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sometimes. (9RT 1588.) Cuevas responded that family members 

are not allowed to sleep inside the facility. (Ibid.) For these 

reasons, Ho told Cuevas that placing Sam at the facility would 

not work. (Ibid.) Cuevas testified that, other than Ho’s demands, 

Sam would have been a good fit for the facility. (9RT 1590.) 

Nonetheless, Ho continued calling the facility to ask Cuevas to 

admit Sam. Cuevas provided Ho with information about the 

Visiting Nurse Association in order to obtain in-home help that 

could be covered by Medi-Cal. (9RT 1593.) 

In early November of 2009, Pamela Benson, a director of 

several facilities, met with Sam and Ho to discuss a vacancy at a 

facility. (7RT 912-913) Benson noted Sam was “non-verbal,” in a 

wheelchair, and “on a high level of mental retardation, meaning 

that her functioning was very low.” (7RT 915.) A conversation 

about Sam’s diet caused Benson to lead Sam and Ho to the 

facility’s kitchen. (7RT 915-916.) When Ho “described a specific 

type of food she wanted [Sam] to eat,” Benson responded, “That’s 

not very nutritious.” (7RT 916.) Ho insisted Sam had to eat a 

particular food and offered to come onto the premises and 

prepare it, to which Benson answered that was not allowed. 

(Ibid.) Ho also stated “she wanted to come any time of day or 

night.” (Ibid.) 

Benson believed Sam was a good fit for the facility. (7RT 

917.) However, Benson was “very nervous about accepting her in 

because of her sister.” (Ibid.) Ultimately, Benson decided Sam 

would not be admitted to the facility for this reason. (7RT 918-
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919.) Nonetheless, Benson believed Ho was concerned about Sam. 

(7RT 926.) 

In February of 2010, Lilian Sestiaga, an administrator at a 

care facility, met with Sam and Ho. (9RT 1503, 1505.) Ho talked 

about Sam’s diet, “which mainly consisted of beans and fish.” 

(Ibid.) Sestiaga asked Ho about the diet and Ho “was very 

adamant on following the fish and beans diet.” (Ibid) Ho was also 

adamant Sam should be fed by staff instead of taking bites of food 

on her own. (9RT 1510-11.) Sestiaga believed Sam would have 

been a good fit for the facility except for the diet aspect. (9RT 

1511.) Ultimately, Sam was denied admission to the facility on 

that basis. (9RT 1512.) Ho also indicated she wanted a high 

amount of visitation with her sister at the facility. (8RT 1515-16.) 

Despite the diet issue, Sestiaga did get the impression Ho 

really wanted Sam placed in the facility. (9RT 1514-15.) Ho also 

followed up the meeting with several phone calls. (9RT 1515.)  

 

H. Experts 

 

1. Dr. Diana Homeier 

 

 Dr. Diana Homeier is “a physician who specializes in 

geriatric medicine, which is the care of elderly patients.” (10RT 

1894.) Testifying as an expert for the prosecution, she opined 

“there definitely was neglect in the care of Ms. Sam” based on an 

analysis of six factors: (1) The number and severity of the 

pressure ulcers, (2) malnutrition and weight loss, (3) neglect to 

seek medical care, (4) delay in seeking medical care, (5) 
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“isolation, in that Ms. Sam was not allowed to be seen by some 

people who may have been able to help her,” and (6) “that reports 

were made to law enforcement and Adult Protective Services by 

providers who recognized the neglect when it came through the 

emergency door.” (10RT 1897-1898.) 

 Elaborating on the first factor, Dr. Homeier explained “Ms. 

Sam had multiple pressure wounds ranging from Stage I through 

IV, a very large Stage IV pressure wound on her bottom that was 

very severe, and these pressure[] wounds did not appear to have 

received medical attention or adequate care in the setting that 

she was living.” (10RT 1898.) She noted the extent of the 

“maceration of tissue, dark discoloration of tissue” in “the 

perineal area, the vagina, and the anus” where “there was 

extensive breakdown … of skin.” (10RT 1901.) This maceration 

“was all very continuous with the pressure ulcer that was on the 

right hip” and since “one area shows bone, the entire area would 

be considered a Stage IV pressure ulcer.” (Ibid.) She also 

identified additional areas in which a Stage II pressure ulcer was 

present. (10RT 1901-02.) 

 Several forces contribute to the formation of pressure sores. 

One force is friction, “the force that is between the surface that 

the patient is lying on and the patient’s skin.” (10RT 1903.) A 

second force is “shearing force, which is where a patient is moved 

from one position to another and they’re sort of slid across that 

surface, and sometimes the skin sticks to the surface that they’re 

lying on and it’s the tissue underneath the skin that moves, and 

then causes some damage there in the tissue underneath the 
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skin.” (10RT 1903-04.) A third factor is moisture, “often with 

patients who are not able to control their bowel or bladder and 

use a diaper, and so there may be urine or stool sitting in that 

area, and that can actually irritate the skin and macerate it and 

lead to pressure sores.” (10RT 1904.) A fourth factor “is the 

patient’s immobility or inability to move from one position to 

another, and also the sometimes cognitive inability to ask to be 

moved from one side to another.” (Ibid.) The last factor is the 

patient’s positioning. (Ibid.) 

 Discussing how long it takes for a Stage IV pressure sore to 

develop, Dr. Homeier explained that “if somebody does have the 

beginnings of a Stage I pressure ulcer and the pressure is not 

relieved, it can actually happen fairly quickly for it to progress to 

another stage; if they are getting some care of the wounds, it may 

take weeks to months for it to form into a Stage IV ulcer.” (10RT 

1908.) 

 Dr. Homeier explained that while there are some silver 

creams used as part of treatment, colloidal silver is not one of 

those creams. (10RT 1909.) 

 Dr. Homeier opined that a reasonable caregiver would have 

sought treatment for a pressure wound at a much earlier stage. 

(10RT 1911.) 

 As to the second factor of malnutrition, Dr. Homeier noted 

that Sam’s reduction in body weight from 84 or 87 pounds in 2009 

to 66 pounds when she was brought into the hospital represented 

an approximate 25 percent weight loss. (10RT 1912.) The lack of 
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proper nutrition hampers the body’s ability to fight off infection. 

(Ibid.) 

 As to the third factor of neglect to obtain medical care, Dr. 

Homeier noted that Sam had been brought to see Dr. Tu in 

October of 2010 and that a mammogram had been completed in 

November of 2010 but there were no subsequent visits until she 

was brought into Beverly hospital. (10RT 1914.) 

 Regarding the fourth factor of delay in seeking medical 

care, Dr. Homeier distinguished this factor from the third factor 

in that “delay in seeking care is when a caregiver does note that 

there’s an issue and then delays getting care for that issue.” 

(10RT 1914-15.) Dr. Homeier noted that in this case, Ho had 

“explained to the physician that [Sam] hadn’t been eating for two 

days [and] that she hadn’t been walking for two days. Those are 

critical signs in a patient.” (10RT 1915.) 

  Dr. Homeier reviewed Sam’s medical history and found 

that on April 4, 2007, Sam had been diagnosed with a Stage III 

pressure ulcer in her right buttock area, “and she was 

appropriately brought in for care.” (10RT 1915.) After a few 

weeks of proper treatment, the wound had almost completely 

healed. (10RT 1918.) 

 As to the last factor regarding the reports to Adult 

Protective Services and law enforcement, Dr. Homeier noted that 

“[i]n this case, the physicians, the nurses, [and] the social worker 

who saw Ms. Sam right away recognized that this was neglect.” 

(10RT 1919.) 
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 Based on her review of the records and her analysis using 

the above factors, Dr. Homeier determined neglect caused Sam’s 

death. (10RT 1919.) She elaborated that “neglect caused the 

pressure wounds, and the malnutrition … didn’t allow for healing 

and allowed for worsening of pressure wounds, and then these 

pressure wounds became infected and ultimately caused her 

death, and so the death is related right back to the neglect for 

care.” (10RT 1920.)  

 Dr. Homeier explained that terminal skin failure theory “is 

a theory that, as a body is dying, the skin itself can die, even 

under conditions where there is proper care.” (10RT 1927.) She 

added, however, that “[o]ne of the defining characteristics of this 

theory is that the skin is receiving proper care,” which she did not 

believe was happening in this case. (Ibid.) She also added “[t]hat 

there’s to date no real medical evidence that this really exists. 

Many people in geriatric medicine believe that what people are 

describing as these are really unavoidable pressure ulcers in 

terminally ill patients.” (10RT 1935.) 

 

2. Dr. John Fullerton 

 

Dr. John Fullerton (“Dr. Fullerton”), testifying as an expert 

for the defense, is a physician certified in internal medicine and 

geriatrics. (12RT 2711.)  

Dr. Fullerton had never seen an individual with Sam’s level 

of mental retardation live to be 60, as Sam did; instead, most 

individuals suffering from severe mental retardation die between 

18 months old and five years old, with some individuals living up 
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to the age of 30. (12RT 2722.) For Sam specifically, Dr. Fullerton 

believed a 30-year life expectancy would have been applied. 

(12RT 2751.) 

Dr. Fullerton testified that in the last year prior to her 

death, Sam “had entered a terminal decline.” (12RT 2722.) Signs 

indicating that an individual has entered terminal decline 

include “things like skin lesions developing and not healing” and 

a lack of interest in eating and drinking. (Ibid.) In fact, a person 

losing desire for food and drink is a “majority of the times part of 

the picture” in terminal decline. (12RT 2735.) 

Dr. Fullerton had previously seen patients with the same 

severity of decubitus ulcers that Sam exhibited and described 

them as occurring “pretty regularly in a palliative care 

environment.” (12RT 2723.) Upon reviewing the photographs of 

Sam’s body, Dr. Fullerton concluded Sam suffered from terminal 

skin failure. (12RT 2724.) He explained that “when patients are 

preterminal … or terminal,… the blood flow[s] … to the vital 

organs like the brain, the heart, the kidneys.” (12RT 2725.) As 

the blood flows to these vital organs, however, blood is flowing 

away from the skin, which is itself an organ. (Ibid.) He elaborated 

that, as a result, “the skin behaves differently …. [s]o pressure 

ulcers can, or end-of-life ulcers, can occur more suddenly, they 

can develop more severely, [and] they typically don’t heal 

normally.” (Ibid.) 

When a person is suffering from terminal skin failure, the 

appropriate response is “a palliative skin care approach, so not 

moving, disrupting the patient too often, particularly with the 
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contractures there to the legs, and mostly symptomatic 

treatment.” (12RT 2726.) 

The fact that Sam was determined to suffer from 

pneumonia also played into Dr. Fullerton’s analysis. (12RT 2727.) 

Dr. Fullerton explained that “[p]neumonia develops at the end of 

life for a variety of reasons, but like the skin lesions is typically 

felt to be not treatable. The antibiotics don’t tend to work like 

they would have worked if someone wasn’t in an end-of-life 

terminal failure condition.” (Ibid.) 

Dr. Fullerton also noted that Sam was born with a 

malformed brain. (12RT 2727.) Not only did the malformed brain 

limit her life expectancy, but “the fact that she ha[d] these grave 

disabilities related to her brain function [made] it much more 

difficult … for anyone medically to salvage her.” (12RT 2728.) 

Additionally, the medical examiner noted the brain malformation 

as part of the cause of death in his report. (Ibid.) 

Dr. Fullerton opined there was a possibility that the ulcers 

on Sam were Kennedy ulcers, which develop very rapidly. He 

explained that a nurse named Kennedy had worked at a big 

wound care place in the Midwest when “she noticed this 

phenomena at the end of life … that, typically, in a butterfly 

fashion over the back, over the sacrum, the patients within 48 

hours of death – sometimes [within] a week of death, but 48 

hours in particular, would develop this butterfly-like lesion that 

then progressed extremely rapidly.” (12RT 2729.) He added that 

a Kennedy ulcer could progress “even to a Stage IV within that 

time period.” (Ibid.) 
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Given Sam’s physical state, Dr. Fullerton concluded that if 

Sam had been in a palliative care facility, it would not have made 

a difference as she would have still “died the way she died.” 

(12RT 2734.) Having a nurse turn Sam’s body would also not 

have made a difference in a terminal life situation. (12RT 2737.) 

Dr. Fullerton did not believe that Sam was malnourished 

as she had been in the range of 70 pounds at certain times, while 

being in the range of 80 pounds at other times, and some weight 

loss is anticipated at the end of life. (12RT 2739.) That 70-pound 

range was based on information from Ho. (12RT 2764.) Dr. 

Fullerton explained it is common for weights to decrease by ten 

or more pounds. (12RT 2765.) 

Dr. Fullerton has personally witnessed the rapid 

deterioration of the skin of patients in “hours to days.” (12RT 

2742.) Further, he did not see a problem with Ho’s use of colloidal 

silver as silver is used “in some compounds in wound care.” (12RT 

2742.) 

 Dr. Fullerton acknowledged it is possible for people to 

develop ulcers as a result of poor care due to neglect. (12RT 

2752.) He also acknowledged sepsis played a role in the cause of 

death too, although he believed the sepsis would have been 

present even without the infected decubitus ulcers due to Sam’s 

pneumonia. (12RT 2754.) In terminal decline, “the host defenses 

to fight an infection, even with antibiotic, they tend to not 

work….so any infection…at a certain source of the body, tends to 

spread through the bloodstream into other sites.” (12RT 2755.) 
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 Dr. Fullerton testified that a culture of the bacteria was 

required to determine if the cause of sepsis was from pneumonia 

or bedsores, but no culture was performed by Dr. Yulai Wang in 

this case. (12RT 2771-72.) 

 

I. Additional Evidence Offered at Motion for New Trial 

 

1. Expert Testimony of Pathologist Frank Sheridan 

 

 Following Ho’s conviction in this case, the relevant medical 

records were submitted to Dr. Frank Sheridan, an anatomic 

pathologist, neuropathologist, and forensic pathologist. (5CT 

1187-1193.) While Dr. Sheridan agreed with the autopsy report 

that Sam “died of sepsis due to gangrenous decubitus ulceration 

and/or bronchopneumonia,” he disagreed with the purported 

“manner of death.” (5CT 1188.) He first noted that the 

pneumonia was likely aspiration pneumonia, which “is typically 

rapid in progression due to the irritant effect of food and gastric 

acid on the alveolar tissue in the lungs.” (Ibid.) Moreover, due to 

Sam’s difficulties with eating, “aspiration pneumonia [was] a 

constant danger” that could have “occur[ed] even when the 

patient [was] being well cared for.” (Ibid.) 

Dr. Sheridan also concluded Sam’s malnourished state did 

“not necessarily imply she was not being fed. There was liquid 

food material in the stomach at autopsy. Cora Sam’s weight was 

not exceptionally low. She was a generally small person. Also, 

people in a terminal state will often appear undernourished or 

malnourished due to their generalized catabolic state.” (5CT 
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1188.)  

Dr. Sheridan agreed with Dr. Fullerton that “[t]he sepsis in 

this case could have been caused by the pneumonia or the 

infected decubitus ulcer, possibly a combination of the two.” (5CT 

1188, emphasis added.) Dr. Sheridan also stated that he was 

“familiar with Kennedy terminal ulcers” and believed that Dr. 

Fullerton was in the best position to testify on that subject. 

(Ibid.) Dr. Sheridan additionally noted that, “[f]rom a pathology 

standpoint, it can be said that skin, or any other organ, when 

inadequately perfused, can develop very rapidly evolving 

infections with resulting gangrenous necrosis.” (5CT 1188-1189.) 

Dr. Sheridan concluded that “there [was] not compelling evidence 

in this case to attribute Cora Sam’s death to caretaker abuse or 

neglect.” (5CT 1189.) 

 

2. Expert Analysis of Canine Expert Testimony 

 

Subsequent to Ho’s convictions in this case, Steven D. 

Nicely, who has been working with police dogs since 1973 and 

trained approximately 750 dogs for police service, reviewed the 

evidence pertaining to the canine search. (5CT 1226.) He has also 

“testified in court as an expert on police service dogs 

approximately 110 times.” (Ibid.)  

Nicely first questioned whether the canine’s training and 

certification have “external validity,” in which a “comparative 

analysis of the team’s performance and training” is conducted. 

(5CT 1226.) He next questioned whether the canine was “under 
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the stimulus control of the discriminative stimulus,” which helps 

determine “the probability of the dog erroring and false 

responding.” (Ibid., emphasis in original.) Nicely also questioned 

if there were any “actions taken in training and certification 

procedures to ensure the records were not recorded under 

experimental bias,” such as through the use of double-blind 

testing. (Ibid., emphasis in original.) No records were provided to 

answer any of these questions. 

Additionally, real world deployment of odor detector dogs 

still requires forensic science testing of the substance detected. 

(5CT 1227.) A detector dog’s response can also be affected by a 

handler unconsciously cueing the dog. (5CT 1228.) This issue can 

be managed by having the handler “taken to additional similar 

type locations to have the dog sniff search them” without being 

told which is the real location of the search and which are the 

false locations. (5CT 1229.) 

Nicely also noted the lack of a video record of the search, as 

is recommended. (5CT 1229.) Only with a video record can an 

independent assessment accurately be made of the dog team’s 

performance, “particularly for the defense, [who] would most 

likely never [be] present at the [scene] when the dog [is] 

deployed.” (Ibid.) 

 

 

/// 

/// 

/// 
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3. Declaration by Clinical Psychologist Dr. 

Romanoff 

 

Following Ho’s conviction, licensed clinical psychologist Dr. 

Richard I. Romanoff conducted an analysis of her. (5CT 1156-

1185.) He determined there is “strong support for a finding that 

… Ho suffers from a case of obsessive-compulsive personality 

disorder and likely also suffers from a hoarding disorder.” (5CT 

1157.) He also found “evidence of impaired reasoning and 

judgment by Ms. Ho in connection with her care of her sister in 

the final days of her sister’s life.” (Ibid.) 

 

4. Declaration by Attorney Errol H. Stambler 

 

Errol H. Stambler, a licensed attorney since 1973 and has 

been continuously certified by the California State Board of Legal 

Specialization as a Certified Criminal Law Specialist since 1982, 

reviewed the evidence in this case. (5CT 1312.) Stambler found, 

among other grounds for ineffective assistance of counsel, that 

“the height of ineffective assistance of counsel under the Sixth 

Amendment was [trial counsel] Shemaria’s failure to investigate 

and explain the mental state defense of [Ms.] Ho.” (5CT 1313.)  

 

 

 

/// 

/// 

/// 
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V.  ARGUMENT 

 

A. Ho’s Convictions Should Be Reversed As She 

Received Ineffective Assistance of Counsel1 

 

1. Standard of Review 

 

“Under both the Sixth Amendment to the United States 

Constitution and article 1, section 15 of the California 

Constitution, a criminal defendant has the right to the assistance 

of counsel.  (E.g., Strickland v. Washington (1984) 466 U.S. 668, 

684-685 (Strickland) [discussing federal constitutional rights]; 

People v. Pope [(1979) 23 Cal. 3d 412,) 422 [discussing both state 

and federal constitutional rights.].)”  (People v. Ledesma (1987) 43 

Cal.3d 171, 215.)  The Sixth Amendment to the United States 

Constitution provides that “[i]n all criminal prosecutions, the 

accused shall enjoy the right...to have the Assistance of Counsel 

for his defence.”  (U.S. Const., 6th Amend.)  Article 1, section 15 

of the California Constitution provides that a “defendant in a 

criminal case has the right...to have the assistance of counsel for 

the defendant’s defense.”  (Cal. Const., Art. 1, § 15.) 

To prevail on a claim of ineffective assistance of counsel, 

two prongs must be satisfied: (1) a deficient performance by 

counsel and (2) prejudice as a result of the deficient performance.  

(Strickland, supra, 466 U.S. at p. 687; see People v. Roberts, 

                                              
1 This argument was made in Ho’s direct appeal but additional 

facts pertaining to appellate counsel’s communications with trial 

counsel are provided herein. 
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(2011) 195 Cal.App.4th 1106, 1129, citing People v. Weaver (2001) 

26 Cal.4th 876, 961.) “To show prejudice, a defendant must show 

there is a reasonable probability that he or she would have 

received a more favorable result had counsel’s performance not 

been deficient.” (In re Hill (2011) 198 Cal.App.4th 1008, 1028 

(Hill), citing Strickland, supra, 466 U.S. at p. 695.) “ ‘A 

reasonable probability is a probability sufficient to undermine 

confidence in the outcome.’ ” (Hill, supra, quoting People v. 

Williams (1997) 16 Cal.4th 153, 215.) “[T]he burden of proof that 

the defendant must meet in order to establish his entitlement to 

relief on an ineffective-assistance claim is preponderance of the 

evidence.”  (Ledesma, supra, 43 Cal.3d at 218, citing In re Imbler 

(1963) 60 Cal.2d 554, 560.) 

2. Communications Between Appellate Counsel and 

Trial Counsel 

 

On June 14, 2018, present counsel for Ho sent trial counsel 

Joseph Shemaria a letter with detailed questions pertaining to 

his representation of Ho. (Exh. A [Decl. Eisner]; Exh. B [June 14, 

2018 Letter].) These questions were necessary to determining 

factual issues relating to Ho’s claims of ineffective assistance of 

counsel. (Exh. A.)  

On June 20, 2018, Shemaria responded by letter and 

refused to answer any of present counsel’s questions. (Exh. A; 

Exh. C [ June 20, 2018 Letter].) Shemaria complained that 

present counsel’s request for information was “premature” (Exh. 

C, p. 1), overdue (ibid.), and essentially unauthorized (id. at p. 

2.). While Shemaria maintained that he was “in no way refusing 
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or objecting to both cooperating fully as well as providing 

responses to any and all appropriate questions,” his actual 

refusal to answer those questions indicated otherwise.  

A reply was sent by present counsel on June 25, 2018, in 

which present counsel reminded Shemaria of his duty to 

cooperate with successor counsel and reiterated the request for 

answers to present counsel’s questions. (Exh. A; Exh. D [June 25, 

2018 Letter].) No response was ever received from Shemaria. 

(Exh. A.)  

3. Trial Counsel Provided Prejudicially Deficient 

Representation by Failing to Present a Mental 

Health Argument That Would Have Undermined 

the Malice Requirement of Murder 

 

 In the instant action, Shemaria provided ineffective 

assistance of counsel by failing to present evidence of Ho’s mental 

health issues, which would have undermined the prosecution’s 

argument that Ho acted with implied malice. Second-degree 

murder requires a mental state of malice aforethought, which can 

be express or implied. (People v. Malfavon (2002) 102 Cal.App.4th 

727, 735.) A defendant only possesses a mental state of implied 

malice if she “actually appreciated the risk involved” in the act or 

omission. (People v. Watson (1981) 30 Cal.3d 290, 296-297, 

emphasis added.) “Grossly inadequate care” does not by itself 

support a finding of implied malice. (People v. Caffero (1989) 207 

Cal.App.3d 678, 685-686.)  

 Given the importance of Ho’s mental state to a 

determination of whether her conduct qualified as second-degree 
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murder, it was critical the jury be presented with information of 

mental health issues suffered by Ho. As explained previously, 

following Ho’s conviction in this case, Dr. Richard I. Romanoff, a 

licensed clinical psychologist, conducted a thorough evaluation of 

Ho. (5CT 1156-1185.) Dr. Romanoff concluded that there is 

“strong support for a finding that Ms. Amy Ho suffers from a case 

of obsessive-compulsive personality disorder and likely also 

suffers from a hoarding disorder.” (5CT 1157.) He also observed 

“evidence of impaired reasoning and judgment by Ms. Ho in 

connection with her care of her sister in the final days of her 

sister’s life.” (Ibid.)  

The criteria for obsessive-compulsive personality disorder, 

as set forth in the DSM 5, include “ ‘a preoccupation with 

orderliness, perfectionism, and mental and interpersonal control, 

at the expense of flexibility, openness, and efficiency.’ ” (5CT 

1157.) Individuals who suffer from this disorder “ ‘attempt to 

maintain a sense of control through painstaking attention to 

rules, trivial details, procedures, lists, schedules, or forms to the 

extent that the major point of the activity are lost.’ ” (Ibid.) They 

have an “extreme concern with ‘having things done the one 

correct way.’ ” (5CT 1158.) This disorder sheds light on Ho’s 

inflexible insistence that any facility that accept Sam provide 

Sam with the exact diet that Ho believed to be the only healthy 

diet. The disorder also illuminates Ho’s fixed insistence on 

colloidal silver as the appropriate remedy for her sister. As 

explained by Dr. Romanoff, Ho’s “often repeated descriptions of 

attempts to force her sister to swallow or to methodically apply 
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colloidal silver and bandages makes complete sense when 

considered in the context of” Ho’s obsessive-compulsive 

personality disorder; it is, therefore, “a fundamental 

misunderstanding to attribute these activities to any absence of 

care or concern by Ms. Ho for her sister.” (5CT 1160.) Because Ho 

was “[p]rogrammed [by her illness] to rigidly persist with the 

pattern of activities that had worked in the past…, it was not 

until her sister’s situation deteriorated to a point of no return 

that she finally recognized the seriousness of the situation in the 

hours preceding her arrival at the emergency room. (Ibid, second 

brackets in original.) 

Dr. Romanoff also found, however, “clear and consistent 

evidence that from her early childhood years and continuously 

through her sister’s death, Ms. Ho maintained a consistently 

loving and caring attitude toward her sister. Regularly at her 

own expense, both financially and psychologically, she worked to 

care for her sister, in an effort to make her life as pleasant and 

enjoyable as possible.” (5CT 1158.) This “lifelong devotion to her 

sister, that included fastidious and extremely detail oriented 

care, often provided by her, and often demanded by her of others 

who were responsible for her sister’s care, was a direct 

contributing factor to her sister’s longevity.” (Ibid.) Dr. Romanoff 

did not see “any lack of concern or care by Ms. Ho towards her 

sister” or “any difference or frustration by Ms. Ho towards her 

sister.” (5CT 1159.)  

Ms. Ho’s personality disorders, combined with her 

dedication to her sister, contributed to a situation in which Ho’s 
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“perfectionism and rigidity directly interfered with her ability to 

recognize that she was reaching the limits of her own ability to 

provide care for her sister by herself, blinding her to her need to 

ask others for help, a need that was much more difficult to 

recognize or acknowledge because of her above diagnosed 

disorder.” (5CT 1159.) By illustration, the “faxes sent by Ms. Ho,” 

and statements made by both Ho and her husband, “support a 

finding that she was genuinely trying to place her sister in an 

appropriate placement, but because of her need to micro manage 

others, generated by her illness; and because of her need to 

impose a rigid set of guidelines on those caring for her sister, and 

to judge them by a standard of perfectionism that was impossible 

to achieve, that also flowed from her illness, she was unable to 

find an acceptable placement for her sister.” (Ibid.) The lack of 

any benefit to Ho, financial or otherwise, indicated that Ho “was 

paying a consistently heavy price for this care, but persisted in 

providing it out of love and concern for her sister and out of a 

need to meet the internal demands placed on her by” her 

obsessive-compulsive personality disorder. (Ibid.) 

As noted previously, Errol H. Stambler, who has been a 

licensed attorney since 1973 and has been continuously certified 

by the California State Board of Legal Specialization as a 

Certified Criminal Law Specialist since 1982, evaluated the 

evidence and record in this case. (5CT 1312.) He found that “the 

height of ineffective assistance of counsel under the Sixth 

Amendment was [trial counsel] Shemaria’s failure to investigate 

and explain the mental state defense of [Ms.] Ho.” (5CT 1313.) 
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Stambler opined that Dr. Romanoff’s testimony “would be a 

complete defense to all charges brought against Ms. Ho” as “[t]he 

testimony would clearly show to the jury that Ms. Ho cared for 

her sister and that Ms. Ho’s entire life was devoted to the well-

being of her sister.” (5CT 1314.) Stambler further stated that 

“[t]he utter failure of having any expert testify as to the mental 

makeup and belief of the accused was ineffective assistance at 

best and malpractice at worst….The jury never heard about the 

motivation of care and love that Ms. Ho had toward her sister.” 

Stambler elaborated: 

“Defense counsel for Ms. Ho actually must have 

realized the necessity for a mental health expert to 

testify [as] seen in his email [5CT 1212] when he 

writes to Ms. Ho on July 3, 2016, stating ‘[W]hatever 

was not done by accident, was therefore done 

‘willfully.’ It is the lowest form of ‘mental state’ 

(assuming you can even call it a mental state) known 

in law other than strict liability.’ The email goes on to 

say what a ‘reasonable person’ should realize which 

tends to beg the question of the mental status of Ms. 

Ho’s belief that what she was doing for her sister was 

in her sister’s best interest. The fact that Ms. Ho 

apparently devoted her entire life to the well-being of 

her sister requires, under Strickland, that the mental 

health issue of the defendant becomes central to her 

defense.” 

 

(5CT 1315.) 

Had the jury been presented with this information 

regarding Ho’s mental health issues and how these mental health 

issues affected Ho’s care for Sam, it is reasonably likely that the 

jury would not have found that Ho acted with implied malice. As 

Dr. Romanoff’s analysis clarifies, Ho failed to recognize she was 
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providing inadequate care for Sam and continued to believe that 

she knew the best way to care for Sam and was providing that 

level of care. Thus, no strategic reason supported trial counsel’s 

failure to investigate or present a defense based on Ms. Ho’s 

mental health issues. As such, trial counsel’s failure in this 

regard must be construed as a deficient performance. Moreover, 

since it is reasonably likely that the jury would have found that 

Ho did not possess a mental state of implied malice had they been 

informed of Ho’s mental health issues and the relationship 

between those issues and her conduct, Ho was prejudiced by trial 

counsel’s deficient performance.  

As Ho received prejudicially ineffective assistance of 

counsel under the Sixth Amendment to the United States 

Constitution and article I, section 15, of the California 

Constitution, both convictions must be reversed.   

 

4. Trial Counsel Provided Prejudicially Deficient 

Representation by Failing to Present Testimony 

by a Pathologist 

 

As discussed previously, trial counsel initially hired 

pathologist Dr. Bonnell to testify at trial, but, during trial, Dr. 

Bonnell suffered a second heart attack and was unable to testify. 

Trial counsel was then forced to rely solely on Dr. Fullerton’s 

testimony. (11RT 2401-2402.) Although Dr. Fullerton did rely on 

Dr. Bonnell’s findings for his testimony, Dr. Fullerton’s reliance 

on Dr. Bonnell’s reports was insufficient to compensate for the 

loss of Dr. Bonnell’s testimony. The record does not indicate that 
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trial counsel made any attempt to retain a new pathologist. 

Accordingly, trial counsel also provided ineffective assistance of 

counsel by failing to present the testimony of a pathologist, who 

could have best countered the claims of prosecution expert Dr. 

Homeier and explained that Sam’s death did not indicate neglect 

or abuse.  

Following Ho’s conviction in this case, the relevant medical 

records were submitted to Dr. Frank Sheridan, an anatomic 

pathologist, neuropathologist, and forensic pathologist. (5CT 

1187-1193.) Although Dr. Sheridan agreed with the autopsy 

report that Sam “died of sepsis due to gangrenous decubitus 

ulceration and/or bronchopneumonia,” he disagreed with the 

purported “manner of death.” (5CT 1188.) He noted that the 

pneumonia was likely aspiration pneumonia, which “is typically 

rapid in progression due to the irritant effect of food and gastric 

acid on the alveolar tissue in the lungs.” (Ibid.) Moreover, due to 

Sam’s difficulties with eating, “aspiration pneumonia [was] a 

constant danger” that could have “occur[ed] even when the 

patient [was] being well cared for.” (Ibid.) 

Dr. Sheridan also concluded that Sam’s malnourished 

stated did “not necessarily imply she was not being fed. There 

was liquid food material in the stomach at autopsy. Cora Sam’s 

weight was not exceptionally low. She was a generally small 

person. Also, people in a terminal state will often appear 

undernourished or malnourished due to their generalized 

catabolic state.” (5CT 1188.)  

Dr. Sheridan agreed with Dr. Fullerton’s assessment that 
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“[t]he sepsis in this case could have been caused by the 

pneumonia or the infected decubitus ulcer, possibly a 

combination of the two.” (5CT 1188, emphasis added.) Dr. 

Sheridan also stated that he was “familiar with Kennedy 

terminal ulcers” and believed that Dr. Fullerton was in the best 

position to testify on that subject. (Ibid.) Dr. Sheridan did 

additionally note that, “[f]rom a pathology standpoint, it can be 

said that skin, or any other organ, when inadequately perfused, 

can develop very rapidly evolving infections with resulting 

gangrenous necrosis.” (5CT 1188-1189.) 

Based on his analysis, Dr. Sheridan disagreed with Dr. 

Homeier’s assessment and concluded that “there [was] not 

compelling evidence in this case to attribute Cora Sam’s death to 

caretaker abuse or neglect.” (5CT 1189.) 

Given that the testimony of a pathologist was critical to 

undermining the prosecution’s theory of the case, trial counsel’s 

failure to present such testimony demonstrated ineffective 

representation. As such testimony would have bolstered the 

defense case that Sam’s death was not due to any neglect or 

abuse, Ho was substantially prejudiced by this deficient 

performance. As no strategic reason justified the failure to call a 

pathologist, Ho received prejudicially ineffective assistance of 

counsel under both the Sixth Amendment to the United States 

Constitution and article 1, section 15, of the California 

Constitution, such that both convictions must be reversed.   
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5. Trial Counsel Provided Prejudicially Deficient 

Representation by Failing to Challenge the 

Search Warrant on Staleness Grounds 

 

On October 25, 2011, fifteen days after Sam’s death, law 

enforcement obtained a search warrant to search Ho and her 

husband’s residence for “[t]he residual scent of human remains; 

and any and all biological and physical trace evidence; clothing or 

other objects bearing blood or physiological fluid-stains; fibers; 

human hairs; human tissues or parts thereof.” (5CT 1202.) 

Despite the issuance of the warrant and subsequent search 

occurring over two weeks after Sam’s death, trial counsel made 

no effort to challenge the warrant on staleness grounds. 

“Information that is remote in time may be deemed stale 

and thus unworthy of consideration in determining whether an 

affidavit for a search warrant is supported by probable cause. 

Such information is deemed stale unless it consists of facts so 

closely related to the time of the issuance of the warrant that it 

justifies a finding of probable cause at that time. The question of 

staleness turns on the facts of each particular case.” (People v. 

Hulland (2003) 110 Cal.App.4th 1646, 1652.) 

 Thus, whether or not information should be considered 

stale at the time of the issuance of a warrant depends upon the 

nature of the information and the nature of the alleged offense. 

(People v. Wilson (1986) 182 Cal.App.3d 742, 754-755; People v. 

Hernandez (1974) 43 Cal.App.3d 581, 586.) The United States 

Supreme Court has previously held that a 20-day delay between 

the sale of a controlled substance and the issuance of the search 
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warrant negated the probable cause for finding contraband at the 

suspect’s residence. (SRGO v. United States (1932) 287 U.S. 206.) 

 In the instant case, the 15 days of delay between Sam’s 

death and the issuance of the search warrant was sufficiently 

long enough that probable cause no longer justified a search for 

the scent of human remains. In that two weeks, any bedding, 

clothing, or other materials used to care for Sam could have been 

cleaned or discarded, the floors could have been vacuumed, and 

the multiple fans that were on in the residence prior to the search 

(9RT 1619) were likely blowing around the organic material. As 

there was a very limited timeframe in which law enforcement 

could still have reasonably expected to find the majority of any 

discarded tissue, and as law enforcement failed to obtain the 

search warrant during that timeframe, probable cause did not 

exist for the search warrant and the evidence regarding the 

search of the residence by the dog should have been suppressed.  

For these reasons, trial counsel’s failure to challenge the search 

warrant on staleness grounds was unquestionably a deficient 

performance. 

 Moreover, the failure to challenge the warrant was 

particularly prejudicial as this search was used to support Karina 

Peck’s conclusion that Sam had been kept in the shower by Ho. 

This conclusion was not only emotionally compelling but also 

likely contributed to a finding by the jury that Ho had been 

caring for Sam improperly.  

As no strategic reason justified the failure to challenge the 

search warrant on staleness grounds, Ho received prejudicially 
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ineffective assistance of counsel under both the Sixth 

Amendment to the United States Constitution and article 1, 

section 15, of the California Constitution, such that both 

convictions must be reversed.   

6. Trial Counsel Provided Prejudicially Deficient 

Representation by Failing to Object to Cardenas’ 

Testimony 

 

Trial counsel provided prejudicially deficient 

representation by failing to object to Cardenas’ testimony, despite 

the fact that his testimony was more prejudicial than probative (§ 

352) due to the revocation of his nursing license as a result of 

misconduct. 

 Evidence Code section 352 provides “[t]he court in its 

discretion may exclude evidence if its probative value is 

substantially outweighed by the probability that its admission 

will (a) necessitate undue consumption of time or (b) create 

substantial danger of undue prejudice, of confusing the issues, or 

of misleading the jury.” (Evid. Code, § 352.) As such, “the trial 

court is the gatekeeper of the evidence to which the jury is 

exposed.” (People v. Dean (2009) 174 Cal.App.4th 186, 199.)  

Here, Cardenas had his nursing license revoked by the 

Board of Registered Nursing after Cardenas committed multiple 

acts of misconduct. (5CT 1161.)  In 2010, Cardenas discharged a 

patient from a hospital without a physician’s order while the 

patient was waiting for a transfer to a different facility. (Id., at p. 

12.) Cardenas also removed that patient’s IV without a 

physician’s order, an act that “caused potential harm to [the 
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patient] and actual delay in his care.” (Ibid.) Cardenas 

subsequently falsified that patient’s medical records “by 

fraudulently stating in the medical records of [that patient] that 

discharge instructions had been ordered by a physician, when it 

had not.” (Id., at p. 13.) 

“On or about March 7, 2008, through March 8, 2008, 

[Cardenas] obtained and administered to [a patient] three 

different prescription medications without a doctor’s order.” (5CT 

1152.) Cardenas “used a medical override to obtain Ativan, 

Xanex, and Vicodin from MedSelect, an automated medication 

dispenser. [Cardenas] withdrew the medication under different 

patient names, and then administered the medication to [the 

patient].” (Ibid.) The patient died on March 9, 2008. (Ibid.) 

Cardenas subsequently “made grossly inaccurate and or false 

entries in patient medical records.” (5CT 1153.) As a result of this 

misconduct, Cardenas’ nursing license was revoked, but the 

revocation was stayed for three years while Cardenas was placed 

on probation. (5CT 1140.) 

Then, on September 3, 2010, Cardenas discharged a patient 

from a hospital without a physician’s order while the patient was 

waiting for a transfer to a different facility. (5CT 1132.) Cardenas 

also removed that patient’s IV without a physician’s order, an act 

that “caused potential harm to [the patient] and actual delay in 

his care.” (Ibid.) Cardenas subsequently falsified that patient’s 

medical records “by fraudulently stating in the medical records of 

[that patient] that discharge instructions had been ordered by a 

physician, when it had not.” (5CT 1133.) As a result of this 
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misconduct, Cardenas’ license was revoked, such that “[i]f he ever 

applies for licensure in the state of California, the Board shall 

treat it as a new application for licensure.” (5CT 1125.)  

As stated previously, Cardenas acknowledged that, at the 

time of testifying, his license was suspended as a result of the 

accusation that he gave Vicodin, Ativan, and Xanax to a patient 

without a doctor’s order and that the patient died two days later. 

(6RT 649-650, 653, 655-656.) He also acknowledged lying about a 

doctor’s order for the drugs. (6RT 657.) This incident occurred 

before Cardenas worked at Beverly hospital. (6RT 654.)  

Given Cardenas’ history of misconduct and falsifying 

records, trial counsel should have objected as his lack of 

reliability rendered his testimony more prejudicial than 

probative. Moreover, counsel’s deficient performance was 

particularly prejudicial to Ho’s defense as Cardenas was the 

nurse who first interacted with Ho and first saw Sam. As a 

result, his testimony regarding Sam’s physical state at the time 

of her admission to the hospital – especially the fact that she 

appeared deceased upon arrival – played a pivotal role in the 

prosecutor’s argument that Ho had not been properly caring for 

Sam. 

 As no strategic reason justified the failure to challenge the 

admission of Cardenas’ testimony, Ho received prejudicially 

ineffective assistance of counsel under both the Sixth 

Amendment to the United States Constitution and article 1, 

section 15, of the California Constitution, such that both 

convictions must be reversed.   
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7. Trial Counsel Provided Prejudicially Deficient 

Representation by Failing to Object to the Trial 

Court’s Instruction That the Jury Could Not 

Consider the Lesser Included Offenses Until 

They Unanimously Reached a Not Guilty Verdict 

on the Greater Offenses 

 

a. The Failure to Object Was Deficient 

 

Here, in addition to being instructed on the charges of 

second-degree murder and dependent adult abuse resulting in 

death, the jury was also instructed on the lesser included charges 

of involuntary manslaughter (Pen. Code, § 192, subd. (b)) and 

misdemeanor dependent adult abuse (11RT 3038, 3045-3046.) 

The trial court also instructed the jury as follows:  

 

“Before you even consider a lesser crime, you all must 

unanimously vote not guilty on the greater crime. You 

cannot move on to the lesser if you all find the 

defendant – let’s assume you find her guilty of second-

degree murder, that’s the greater crime, you cannot – 

then you don’t need to move on to the lesser. You only 

move on to the lesser if you unanimously find the 

defendant not guilty of the greater crime. 

 

(11RT 3045.) 

 Although a jury may not convict a defendant of lesser-

included offenses until it has acquitted a defendant of the greater 

offenses, it is error for the court to instruct the jury that it cannot 

consider the lesser offenses until it has acquitted on the greater 

offenses. (People v. Kurtzman (1988) 46 Cal.3d 322, 330.) 

 When a court erroneously offers an instruction in violation 
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of Kurtzman, the affected counts must be reversed upon a 

determination of prejudice. (People v. Olivas (2016) 248 

Cal.App.4th 758, 777 [reversing convictions on primary and 

alternate counts where court erroneously instructed jury not to 

consider alternate counts until acquitting on the primary 

counts].) 

 The ability to consider lesser included offenses is critical to 

obtaining a fair and appropriate verdict. As the Supreme Court 

has previously stated in justifying the sua sponte duty for courts 

to instruct on lesser included offense, permitting the jury to 

consider lesser included offenses “prevents the ‘strategy, 

ignorance, or mistake’ of either party from presenting the jury 

with an ‘unwarranted all-or-nothing choice,’ encourages ‘a 

verdict…no harsher or more lenient than the evidence merits’ 

([Citation]), and thus protects the jury’s ‘truth-ascertainment 

function’ ([Citation]).”  (People v. Breverman (1998) 19 Cal.4th 

142, 155, emphasis added by Breverman Court.) 

 Trial counsel’s failure, therefore, to object to the erroneous 

instruction was deficient. 

 

b. The Failure to Object Was Prejudicial 

 

 The failure to object was prejudicial because, had the jurors 

considered the lesser-included offenses, it is reasonably probable 

they would have elected to convict Ho of those offenses instead. 

 A review of the evidence indicates that this case presented 

many difficulties. As to the second-degree murder conviction, the 
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evidence supported a finding that Ho believed that she was 

acting in her sister’s best interests by maintaining an active 

search for a nursing facility, insisting on a diet that had been 

signed off on by one of her sister’s doctors, and applying colloidal 

silver. This evidence negated the element of implied malice. 

Involuntary manslaughter, on the other hand, only requires that 

“[a] reasonable person would have known that acting in that way 

would create such a risk” (CALCRIM 580; see Pen. Code, § 192, 

subd. (b)); it is an objective standard instead of a subjective one. 

Thus, had the jury been allowed to compare and contrast the 

elements of second-degree murder and involuntary 

manslaughter, it is reasonably probable that the jury would have 

convicted Ho of involuntary manslaughter instead of murder. 

 As to the conviction for dependent adult abuse causing 

death, the misdemeanor dependent adult abuse charge did not 

require that Ho’s negligence caused Sam’s death. (11RT 3046.) 

Here, the experts disagreed as to whether Ho’s failure to obtain 

professional medical attention for Sam at an earlier date 

contributed to her death. While Dr. Homeir testified that Ho’s 

neglect to obtain medical care caused Sam’s death, Dr. Fullerton 

testified that Sam suffered from terminal skin failure and that 

medical intervention would have been ineffective in preventing 

Sam’s death. (10RT 1919, 12RT 2724, 2734, 2737.) And 

dermatologist Dr. Robert Wang disagreed with the assessment 

that the wounds were bedsores. (10RT 1824.) Thus, had the jury 

been able to deliberate whether or not Ho’s negligence caused 

Sam’s death, it is reasonably probable that the jury would have 
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convicted Ho of misdemeanor dependent adult abuse instead of 

felony misdemeanor dependent adult abuse causing death.  

Moreover, the record regarding the deliberations indicates 

that the deliberations were contentious. On the second day of 

jury deliberations, the jury asked about the meaning of the term 

“human life.” (12 RT 3304.) On the fifth day of jury deliberations, 

one juror complained about a “hostile environment.” (12RT 4203.) 

On the sixth day of jury deliberations, the trial court was notified 

that one juror had “brought in a book with the definition of ‘kill’ 

to aid in the deliberations.” (12RT 4502.) The court, after 

questioning each of the jurors, ultimately allowed the jury to 

continue deliberations with the juror who had brought in the 

book. Later that afternoon, the jury reached its verdicts. (12RT 

4531.) There is no indication in the record that the jury ever 

considered the lesser included offenses. 

As stated previously, in Olivas, supra, based on some 

discrepancies in the victim’s testimony, indications that the jury 

was at least hung on one of the counts for some time, and no 

indication in the record of any consideration of the alternate 

counts, the Court of Appeal held that the Kurtzman error was 

prejudicial. (Olivas, supra, 348 Cal.App.4th at pp. 775-776.) 

Similarly, here, there was evidence negating the implied malice 

element for voluntary manslaughter, there was evidence that any 

neglect by Ho did not cause Sam’s death, the record indicated 

that the week-long jury deliberations were contentious and 

motivated at least one juror to look up the word “kill,” and there 

was no indication in the record that the jury gave any 
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consideration to the lesser included counts, in accordance with 

the court’s instructions. Accordingly, counsel’s failure to object to 

the Kurtzman error was prejudicial. 

As no strategic reason justified the failure to object to the 

instruction, Ho received prejudicially ineffective assistance of 

counsel under both the Sixth Amendment to the United States 

Constitution and article 1, section 15, of the California 

Constitution, such that both convictions must be reversed.   

 

8. Trial Counsel Provided Prejudicially Deficient 

Representation by Failing to Zealously Advocate 

for Ho 

 

 Zealous advocacy is a cornerstone of effective 

representation. Yet in the instant case, e-mail correspondence 

between trial counsel and Ho (5CT 1212-1224) indicates that trial 

counsel asked Ho to hire a separate attorney to file a written 

motion because he was too busy, admitted to Ho that he forgot to 

argue a key point, and consistently berated Ho.  

 When trial counsel believed that the court was giving an 

erroneous jury instruction, he told Ho that he did not have time 

to file a written motion and asked for funds so that he could hire 

a different attorney: (5CT 1213.)  Trial counsel wrote: 

“I have been working my butt off because the federal 

judge would not allow a continuance of a major 

sentencing I have on Wednesday morning and I 

cannot do the necessary brief that I believe should be 

filed with our judge prior to resumption of jury 

deliberations, or at least prior to 9:45 AM Tuesday 

morning …. If you were my Mom, sister, daughter, 
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niece or anyone else near and dear to me I would be 

adamantly in favor of having an attorney right [sic] up 

a motion to reconstruct the jury on the issue of elder 

abuse. I am burned out tired of working and need 

some time to take care of personal matters in my own 

well-being, such as getting enough sleep and 

exercising. I do know the very best minds in criminal 

law here in Los Angeles and elsewhere that are 

basically geniuses on jury instructions. I can hire one 

of these attorneys and give them the necessary 

materials….I have met all of my obligations to you 

under our retainer agreement….Another attorney can 

write a brief…”  

 

(5CT 1213.) 

Besides acknowledging that he would not perform legal 

work necessary to the case, trial counsel also forgot to present a 

central argument in the case. One of the primary facts supporting 

an acquittal in the instant action was the lack of financial 

motivation. There was no insurance or other compensation that 

Ho received, or believed she would receive, upon Sam’s death. 

Moreover, while Ho spent financial resources caring for Sam, Ho 

made that decision knowing that she could pass off that financial 

responsibility to any of the facilities willing to care for Sam. Trial 

counsel, however, failed to stress the lack of financial motivation 

to the jury. And as admitted in an e-mail he wrote to Ho, his 

failure to harp upon this issue was not based on strategy but 

based on his own forgetfulness: “I am kicking myself for 

forgetting to say a few things that may have been helpful….For 

example, in this case I did not hit upon the lack of a financial 

motive to commit murder.” (5CT 1223.) 
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But perhaps most egregious was trial counsel’s manner of 

communicating with Ho. He regularly berated her and at one 

point cut off contact with her. In one e-mail he wrote: 

“You have to be an idiot!!!!!! …. I do not need 

your help nor do I need your criticisms. You don’t 

know when to shut up! …. You are insulting to the 

hundredth degree and you don’t even realize it. Sad. 

…. [Y]ou act identically to a out-of-town tourist 

visiting Las Vegas and going to a big hotel for the 

Sunday brunch. Being that they paid $39.95, they sit 

there for hours stuffing themselves as it is ‘all-you-

can-eat.’ Dear Amy, you did not pay for and I did not 

promise to give you ‘All-You-Can-Eat.’ …. I’m sick and 

tired of your nickel and diming everybody that tries to 

help you. 

 …. 

 “I am angry that you had the audacity to write 

this largely meaningless email and, for professional 

reasons, forced me to respond with this long double 

email response. STOP WASTING MY TIME.” 

 

(5CT 1220.) 

 In another e-mail, he wrote to her, “[Y]our needs are 

endless, your emails are repetitive, long and the bottom line is 

you want everything done as inexpensively as possible.” (5CT 

1217.) Eventually, he told Ho, “I want to be left alone by you from 

here until future notice. I want absolutely no email from you in 

response to this or for any other reason. I need peace of mind and 

I do not want to hear from you.” (5CT 1215.) 

 Trial counsel’s refusal to perform necessary legal work, 

forgetting to argue a critical point, incessant chastising of Ho, 

and his eventual refusal to communicate with Ho, all reflect his 

failure to zealously advocate for his client. This deficient 
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performance permeated the entire case and precluded Ho from 

receiving the defense she was entitled to under the Sixth 

Amendment to the United States Constitution and article 1, 

section 15, of the California Constitution. Accordingly, both 

convictions in the instant matter must be reversed. 

 

9. The Totality of Trial Counsel’s Errors Severely 

Prejudiced Ho and Denied Her Effective 

Assistance of Counsel 

 

Prejudice may be shown as the result of trial counsel’s 

cumulative errors.  (Harris by and through Ramseyer v. Wood 

(1995) 64 F.3d 1432, 1438-1439.)  In Harris, the Ninth Circuit 

found that trial counsel had committed multiple errors that 

“cumulatively prejudiced” the defense and, thus, affirmed the 

district court’s grant of habeas corpus relief.  (Id. at 1439.) 

As detailed above, trial counsel failed to present a mental 

health argument, failed to present testimony by a pathologist, 

failed to challenge the search warrant on staleness grounds, and 

failed to zealously advocate on behalf of Ho. Each of these errors 

contributed to the prejudice caused by trial counsel’s ineffective 

assistance. The cumulative effect of these errors severely 

prejudiced Ho. As Ho was denied her right to effective assistance 

of counsel under the Sixth Amendment to the United States 

Constitution and article 1, section 15, of the California 

Constitution, both convictions in the instant matter must be 

reversed.  
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VI.  CONCLUSION 

 

 Starting from a young age and continuing through 

adulthood and into old age, Ho devoted a significant amount of 

her life to caring for her disabled sister. This devotion 

undoubtedly contributed to the fact that Sam greatly exceeded 

her life expectancy. As the evidence showed, Ho could easily have 

let Sam be taken care of by nursing facilities who had no personal 

connection to Sam’s wellbeing, but Ho time and time again 

decided that she would rather give up her own time, energy, and 

money to personally care for Sam. 

 What Ho believed to be in Sam’s best interests did not 

always correspond with what others believed in Sam’s best 

interests and, unfortunately, the jury was not presented with 

evidence of Ho’s own mental health issues that would have 

explained Ho’s obstinance on certain matters such as Sam’s diet 

and the application of colloidal silver to treat Sam’s skin 

conditions. An account of these mental health issues was 

absolutely necessary to place some of Ho’s decisions in their 

proper context and to demonstrate how these mental health 

issues affected Ho’s judgment and her (lack of) intent.  

 Moreover, there was substantial evidence that the cause of 

death opinion by the coroner was plain wrong. Not only did the 

coroner initially waver about the cause of death in his testimony, 

but the evidence presented by Dr. Fullerton at trial and by Dr. 

Sheridan in the motion for new trial indicated that Sam’s death 

was not caused by lack of care. Rather, the sepsis could have been 

caused by the sores or by the pneumonia, and even the sores may 
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have developed very rapidly in the immediate days prior to Sam’s 

death.  

 Given these questions surrounding Sam’s manner of death, 

Ho’s history of caring for her sister, and Ho’s own mental health 

issues, as relevant to her intent, trial counsel’s failure to give the 

jury the opportunity to consider Ho’s mental health in relation to 

both the charges and the lesser included charges of involuntary 

manslaughter, in addition to all of the other aspects of the 

deficient representation detailed above, was severely prejudicial. 

Thus, justice requires that the convictions in this case be 

reversed. 

 

     Respectfully submitted, 

Dated: August 10, 2018    

 

 

      ALAN EISNER 

      Attorney for Petitioner 

      AMY HO 

 

 

Dated: August 10, 2018    

      DMITRY GORIN 

      Attorney for Petitioner 

      AMY HO 
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CERTIFICATE OF COMPLIANCE 

 

 Counsel of Record hereby certifies that pursuant to Rules 

8.384, subdivision (a) and 8.204, subdivisions (a) and (b), of the 

California Rules of Court, the enclosed writ of Amy Ho is 

produced using 13-point Roman type. The memorandum 

accompanying the petition contains approximately 19,020 words, 

including footnotes, which is less than the total words permitted 

by California Rules of Court, rules 8.384, subdivision (a)(2) and 

8.204, subdivision (c). Counsel relied on the word count of the 

computer program used to prepare this brief. 

      

     Respectfully submitted, 

Dated: August 10, 2018    

 

 

      ALAN EISNER 

      Attorney for Petitioner 

      AMY HO 

 

 

Dated: August 10, 2018    

      DMITRY GORIN 

      Attorney for Petitioner 

      AMY HO 
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DECLARATION OF ALAN EISNER  

 

 I, ALAN EISNER, declare under penalty of perjury: 

 1.  I am an attorney licensed to practice in California 

(Bar No. 127119) and am in good standing with the California 

Bar.  My office has been retained to represent Amy Ho both on 

appeal and for writ of habeas corpus in the above-entitled matter. 

 2. Exhibit B included herein is a true and correct copy 

of the letter my office sent to attorney Joseph Shemaria on June 

14, 2018. 

 3. Exhibit C included herein is a true and correct copy 

of the letter my received from attorney Joseph Shemaria on June 

20, 2018. 

 4. Exhibit D included herein is a true and correct copy 

of the letter my office sent to attorney Joseph Shemaria on June 

14, 2018. 

 5. No response was ever received from Joseph Shemaria 

to the June 14, 2018 letter. 

 6. All questions presented to attorney Joseph Shemaria 

were necessary to a determination of Ms. Ho’s claim of ineffective 

assistance of counsel in the instant writ. 

I declare under penalty of perjury under the laws of the 

State of California that the foregoing is true to the best of my 

knowledge and belief. 

 Executed on August 10th, 2018, at Los Angeles, California. 

       

 

      ALAN EISNER 
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EXHIBIT B 



From: Alan Eisner
To: "joe@shemarialawoffices.com"; joe@CriminalDefenseLawyers.com
Subject: Amy Ho
Date: Thursday, June 14, 2018 10:53:55 AM
Attachments: Ho Amy - Letter to Trial Counsel.pdf

Hi Joe,
Please find attached our letter asking for your position regarding various issues in the defense of Ms.
Ho. The COA directed us to file her habeas petition in conjunction with her appeal, within 30 days, so
time is of the essence.  Thank you for your attention to this important matter.
-Alan

Alan Eisner | Eisner Gorin LLP
14401 Sylvan Street, Suite 112 | Van Nuys, CA 91401
(818)781-1570 | Fax: (818)781-5033 | alan@EGattorneys.com
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June 14, 2018 


Joseph Shemaria, Attorney at Law 
Law Offices of Joseph Shemaria  
270 North Canon Drive, Suite 300 
Beverly Hills, CA 90210  Via Facsimile: 310-988-2627 &  


Email: Joe@CriminalDefenseLawyers.com 


Re: People v. Amy Ho (Case No. BA395107) 
Appellate Court Case Number: B279939 


Dear Mr. Shemaria: 


Our office represents Ms. Ho on appeal for her conviction in People v. Amy Ho, 
BA295107 (Court of Appeal case no. B279939). We previously communicated about this case. 
While, as an office of trial attorneys, we recognize the difficult decisions that need to be made in 
defending a client, as part of our representation of Ms. Ho on appeal and our obligation to 
advocate for her, we raised some claims of ineffective assistance of counsel. The ineffective 
assistance claims were with regards to (1) the lack of a mental health argument; (2) the lack of 
presentation of testimony by a pathologist; (3) the absence of a challenge to the search warrant 
for Ms. Ho’s residence on staleness grounds; and (4) lack of zealous advocacy for Ms. Ho, 
primarily due to a busy schedule on your part, forgetting to argue an aspect of the defense, and 
what appeared to be a communication breakdown between Ms. Ho and yourself.   


After briefing was completed in the appeal, the Court of Appeal issued the following 
order: “Upon consideration of the ineffective assistance of counsel arguments presented in 
appellant’s briefs on appeal, the court has determined that appellant is raising arguments that 
require inquiry into matters outside the appellate record and therefore should be raised in 
connection with a petition for writ of habeas corpus. Appellant is invited to file a petition for writ 
of habeas corpus and to file such petition no later than 30 days from the date of this order.” 
Given that the Court of Appeal generally prefers a declaration from counsel to accompany any 
claim of ineffective assistance of counsel, we believe the “inquiry into matters outside the 
appellate record” refers to a wish for a declaration from yourself. 


Again, while we recognize the difficult position of having to evaluate one’s own 
representation of a client, as part of our duty to advocate for our client, we respectfully request 
that you provide us information regarding the following questions. (See State Bar of California 
Standing Committee on Professional Responsibility and Conduct, Formal Opinion 1992-127, 
explaining the duties of a criminal defense attorney to cooperate with successor counsel.) 







 
 
 


 


 (1) Mental Health Defense: Did you conduct any investigation to determine whether 
Ms. Ho had a mental health defense?  


  If so, what did that investigation entail? What were your findings? Why did you 
ultimately choose not to present a mental health defense? 


  If not, did you consider investigating a mental health defense? If so, why did you 
ultimately elect not to investigate a mental health defense? 


 (2) Testimony by a Pathologist. The record indicates that you did initially hire 
pathologist Dr. Bonnell to testify but, during trial, Dr. Bonnell suffered a second heart attack and 
was unable to testify. 


  Did you make any attempt to retain a pathologist in Dr. Bonnell’s place during 
trial? If so, what was the outcome of those attempts? If not, why not? 


 (3)  Challenge to Search Warrant on Staleness Grounds: The record indicates that, 
15 days after Ms. Sam’s death in this case, law enforcement obtained a search warrant to search 
Ms. Ho and her husband’s residence. 


  Did you consider filing a motion to exclude the evidence obtained as a result of 
the search on the basis that the grounds for the search warrant were stale? If so, why did you 
ultimately elect not to file the motion?  


 (4) Zealous Advocacy: Communications between Ms. Ho and yourself indicated that 
you (1) believed that a motion regarding an erroneous jury instruction would be helpful for Ms. 
Ho’s case, but you did not have the time or energy to write the motion; (2) mistakenly failed to 
argue the lack of financial motivation to the jury; (3) were frustrated with Ms. Ho’s criticisms of 
your handling of the case (i.e., communications indicate that you wrote, “You have to be an 
idiot!!!! …. You are insulting to the hundred degree and you don’t even realize it …. I am angry 
that you had the audacity to write this largely meaningless email and, for professional reasons, 
forced me to respond with this long double email response”). 


 Can you please provide some elaboration on these comments? Why did you believe a 
motion on the erroneous jury instruction (regarding elder abuse) would be helpful? Why did you 
believe arguing lack of financial motivation to the jury would be helpful? Looking back, do you 
believe you handled Ms. Ho’s criticisms appropriately? 


 Once we have received your response, we would like to draft a declaration for you to sign 
in accordance with your responses. If you need copies of any of the records in this case to refresh 
your memory, please let us know as soon as possible. And please do not hesitate to contact our 
office with any questions. Due to the time constraints imposed by the Court of Appeal, we thank 
you in advance for your prompt attention to this matter. 


Very truly yours, 


EISNER GORIN LLP 
 
 
 
ALAN EISNER, ESQ. 
 


Very truly yours, 


EISNER GORIN LLP 
 
 
 
DMITRY GORIN, ESQ. 
 


  







June 14, 2018 

Joseph Shemaria, Attorney at Law 
Law Offices of Joseph Shemaria  
270 North Canon Drive, Suite 300 
Beverly Hills, CA 90210  Via Facsimile: 310-988-2627 &  

Email: Joe@CriminalDefenseLawyers.com 

Re: People v. Amy Ho (Case No. BA395107) 
Appellate Court Case Number: B279939 

Dear Mr. Shemaria: 

Our office represents Ms. Ho on appeal for her conviction in People v. Amy Ho, 
BA295107 (Court of Appeal case no. B279939). We previously communicated about this case. 
While, as an office of trial attorneys, we recognize the difficult decisions that need to be made in 
defending a client, as part of our representation of Ms. Ho on appeal and our obligation to 
advocate for her, we raised some claims of ineffective assistance of counsel. The ineffective 
assistance claims were with regards to (1) the lack of a mental health argument; (2) the lack of 
presentation of testimony by a pathologist; (3) the absence of a challenge to the search warrant 
for Ms. Ho’s residence on staleness grounds; and (4) lack of zealous advocacy for Ms. Ho, 
primarily due to a busy schedule on your part, forgetting to argue an aspect of the defense, and 
what appeared to be a communication breakdown between Ms. Ho and yourself.   

After briefing was completed in the appeal, the Court of Appeal issued the following 
order: “Upon consideration of the ineffective assistance of counsel arguments presented in 
appellant’s briefs on appeal, the court has determined that appellant is raising arguments that 
require inquiry into matters outside the appellate record and therefore should be raised in 
connection with a petition for writ of habeas corpus. Appellant is invited to file a petition for writ 
of habeas corpus and to file such petition no later than 30 days from the date of this order.” 
Given that the Court of Appeal generally prefers a declaration from counsel to accompany any 
claim of ineffective assistance of counsel, we believe the “inquiry into matters outside the 
appellate record” refers to a wish for a declaration from yourself. 

Again, while we recognize the difficult position of having to evaluate one’s own 
representation of a client, as part of our duty to advocate for our client, we respectfully request 
that you provide us information regarding the following questions. (See State Bar of California 
Standing Committee on Professional Responsibility and Conduct, Formal Opinion 1992-127, 
explaining the duties of a criminal defense attorney to cooperate with successor counsel.) 
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(1) Mental Health Defense: Did you conduct any investigation to determine whether
Ms. Ho had a mental health defense? 

If so, what did that investigation entail? What were your findings? Why did you 
ultimately choose not to present a mental health defense? 

If not, did you consider investigating a mental health defense? If so, why did you 
ultimately elect not to investigate a mental health defense? 

(2) Testimony by a Pathologist. The record indicates that you did initially hire
pathologist Dr. Bonnell to testify but, during trial, Dr. Bonnell suffered a second heart attack and 
was unable to testify. 

Did you make any attempt to retain a pathologist in Dr. Bonnell’s place during 
trial? If so, what was the outcome of those attempts? If not, why not? 

(3) Challenge to Search Warrant on Staleness Grounds: The record indicates that,
15 days after Ms. Sam’s death in this case, law enforcement obtained a search warrant to search 
Ms. Ho and her husband’s residence. 

Did you consider filing a motion to exclude the evidence obtained as a result of 
the search on the basis that the grounds for the search warrant were stale? If so, why did you 
ultimately elect not to file the motion?  

(4) Zealous Advocacy: Communications between Ms. Ho and yourself indicated that
you (1) believed that a motion regarding an erroneous jury instruction would be helpful for Ms. 
Ho’s case, but you did not have the time or energy to write the motion; (2) mistakenly failed to 
argue the lack of financial motivation to the jury; (3) were frustrated with Ms. Ho’s criticisms of 
your handling of the case (i.e., communications indicate that you wrote, “You have to be an 
idiot!!!! …. You are insulting to the hundred degree and you don’t even realize it …. I am angry 
that you had the audacity to write this largely meaningless email and, for professional reasons, 
forced me to respond with this long double email response”). 

Can you please provide some elaboration on these comments? Why did you believe a 
motion on the erroneous jury instruction (regarding elder abuse) would be helpful? Why did you 
believe arguing lack of financial motivation to the jury would be helpful? Looking back, do you 
believe you handled Ms. Ho’s criticisms appropriately? 

Once we have received your response, we would like to draft a declaration for you to sign 
in accordance with your responses. If you need copies of any of the records in this case to refresh 
your memory, please let us know as soon as possible. And please do not hesitate to contact our 
office with any questions. Due to the time constraints imposed by the Court of Appeal, we thank 
you in advance for your prompt attention to this matter. 

Very truly yours, 

EISNER GORIN LLP 

ALAN EISNER, ESQ. 

Very truly yours, 

EISNER GORIN LLP 

DMITRY GORIN, ESQ. 
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From: Alan Eisner
To: "joe@shemarialawoffices.com"; joe@CriminalDefenseLawyers.com; Joe@FederalCrimesLawyers.com
Cc: Dmitry Gorin; Alan Eisner
Subject: RE: Amy Ho
Date: Wednesday, June 20, 2018 12:17:50 PM
Attachments: Ho Amy - Letter to Trial Counsel.pdf

Hi again Jo, I emailed the attached letter regarding the Amy Ho last Thursday and did not get a reply
email.  In this email I have included Joe@federalcrimeslawyers.com, the email on your page on the
State Bar website.  Can you please confirm that you received it? As I stated below, we have a
deadline to file this habeas, and we want our position to include your responses. Thanks so much
and we appreciate you taking the time to address this important matter.
-Alan.

Alan Eisner | Eisner Gorin LLP
14401 Sylvan Street, Suite 112 | Van Nuys, CA 91401
(818)781-1570 | Fax: (818)781-5033 | alan@EGattorneys.com

From: Alan Eisner 
Sent: Thursday, June 14, 2018 10:54 AM
To: 'joe@shemarialawoffices.com'; 'joe@CriminalDefenseLawyers.com'
Subject: Amy Ho

Hi Joe,
Please find attached our letter asking for your position regarding various issues in the defense of Ms.
Ho. The COA directed us to file her habeas petition in conjunction with her appeal, within 30 days, so
time is of the essence.  Thank you for your attention to this important matter.
-Alan

Alan Eisner | Eisner Gorin LLP
14401 Sylvan Street, Suite 112 | Van Nuys, CA 91401
(818)781-1570 | Fax: (818)781-5033 | alan@EGattorneys.com
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June 14, 2018 


Joseph Shemaria, Attorney at Law 
Law Offices of Joseph Shemaria  
270 North Canon Drive, Suite 300 
Beverly Hills, CA 90210  Via Facsimile: 310-988-2627 &  


Email: Joe@CriminalDefenseLawyers.com 


Re: People v. Amy Ho (Case No. BA395107) 
Appellate Court Case Number: B279939 


Dear Mr. Shemaria: 


Our office represents Ms. Ho on appeal for her conviction in People v. Amy Ho, 
BA295107 (Court of Appeal case no. B279939). We previously communicated about this case. 
While, as an office of trial attorneys, we recognize the difficult decisions that need to be made in 
defending a client, as part of our representation of Ms. Ho on appeal and our obligation to 
advocate for her, we raised some claims of ineffective assistance of counsel. The ineffective 
assistance claims were with regards to (1) the lack of a mental health argument; (2) the lack of 
presentation of testimony by a pathologist; (3) the absence of a challenge to the search warrant 
for Ms. Ho’s residence on staleness grounds; and (4) lack of zealous advocacy for Ms. Ho, 
primarily due to a busy schedule on your part, forgetting to argue an aspect of the defense, and 
what appeared to be a communication breakdown between Ms. Ho and yourself.   


After briefing was completed in the appeal, the Court of Appeal issued the following 
order: “Upon consideration of the ineffective assistance of counsel arguments presented in 
appellant’s briefs on appeal, the court has determined that appellant is raising arguments that 
require inquiry into matters outside the appellate record and therefore should be raised in 
connection with a petition for writ of habeas corpus. Appellant is invited to file a petition for writ 
of habeas corpus and to file such petition no later than 30 days from the date of this order.” 
Given that the Court of Appeal generally prefers a declaration from counsel to accompany any 
claim of ineffective assistance of counsel, we believe the “inquiry into matters outside the 
appellate record” refers to a wish for a declaration from yourself. 


Again, while we recognize the difficult position of having to evaluate one’s own 
representation of a client, as part of our duty to advocate for our client, we respectfully request 
that you provide us information regarding the following questions. (See State Bar of California 
Standing Committee on Professional Responsibility and Conduct, Formal Opinion 1992-127, 
explaining the duties of a criminal defense attorney to cooperate with successor counsel.) 







 
 
 


 


 (1) Mental Health Defense: Did you conduct any investigation to determine whether 
Ms. Ho had a mental health defense?  


  If so, what did that investigation entail? What were your findings? Why did you 
ultimately choose not to present a mental health defense? 


  If not, did you consider investigating a mental health defense? If so, why did you 
ultimately elect not to investigate a mental health defense? 


 (2) Testimony by a Pathologist. The record indicates that you did initially hire 
pathologist Dr. Bonnell to testify but, during trial, Dr. Bonnell suffered a second heart attack and 
was unable to testify. 


  Did you make any attempt to retain a pathologist in Dr. Bonnell’s place during 
trial? If so, what was the outcome of those attempts? If not, why not? 


 (3)  Challenge to Search Warrant on Staleness Grounds: The record indicates that, 
15 days after Ms. Sam’s death in this case, law enforcement obtained a search warrant to search 
Ms. Ho and her husband’s residence. 


  Did you consider filing a motion to exclude the evidence obtained as a result of 
the search on the basis that the grounds for the search warrant were stale? If so, why did you 
ultimately elect not to file the motion?  


 (4) Zealous Advocacy: Communications between Ms. Ho and yourself indicated that 
you (1) believed that a motion regarding an erroneous jury instruction would be helpful for Ms. 
Ho’s case, but you did not have the time or energy to write the motion; (2) mistakenly failed to 
argue the lack of financial motivation to the jury; (3) were frustrated with Ms. Ho’s criticisms of 
your handling of the case (i.e., communications indicate that you wrote, “You have to be an 
idiot!!!! …. You are insulting to the hundred degree and you don’t even realize it …. I am angry 
that you had the audacity to write this largely meaningless email and, for professional reasons, 
forced me to respond with this long double email response”). 


 Can you please provide some elaboration on these comments? Why did you believe a 
motion on the erroneous jury instruction (regarding elder abuse) would be helpful? Why did you 
believe arguing lack of financial motivation to the jury would be helpful? Looking back, do you 
believe you handled Ms. Ho’s criticisms appropriately? 


 Once we have received your response, we would like to draft a declaration for you to sign 
in accordance with your responses. If you need copies of any of the records in this case to refresh 
your memory, please let us know as soon as possible. And please do not hesitate to contact our 
office with any questions. Due to the time constraints imposed by the Court of Appeal, we thank 
you in advance for your prompt attention to this matter. 


Very truly yours, 


EISNER GORIN LLP 
 
 
 
ALAN EISNER, ESQ. 
 


Very truly yours, 


EISNER GORIN LLP 
 
 
 
DMITRY GORIN, ESQ. 
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EXHIBIT C 
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EXHIBIT D 



From: Alan Eisner
To: joe@CriminalDefenseLawyers.com; Joe@FederalCrimesLawyers.com
Cc: "joe@shemarialawoffices.com"
Subject: Amy Ho
Date: Monday, June 25, 2018 5:49:42 PM
Attachments: Ho Amy - Reply Letter Shemaria 06-25-2018.pdf

Joe,
Please see attached my second letter regarding the Amy Ho matter. A quick reply that you received
this email and attachment will avoid the necessity of personally delivering it to you.
-Alan

Alan Eisner | Eisner Gorin LLP
14401 Sylvan Street, Suite 112 | Van Nuys, CA 91401
(818)781-1570 | Fax: (818)781-5033 | alan@EGattorneys.com
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June 25, 2018 


Joseph Shemaria, Attorney at Law 
Law offices of Joseph Shemaria 
270 North Canon Drive, Suite 300 
Beverly Hills, CA 90210  Via Facsimile: (310)988-2627 & 


Email: Joe@CriminalDefenseLawyers.com 


Re: People v. Amy Ho (Case No. BA395107) 
Appellate Court Case Number: B279939 


Mr. Shemaria: 
We received your response dated June 20, 2018.  You seem to both accuse our 


office of delaying our request for this information too long, and simultaneously of 
requesting the information prematurely.  Either way, the timing of this request is, 
respectfully, not at issue here. There is absolutely no rule restricting prior counsel’s 
cooperation with successor counsel to a particular time period, and there is absolutely no 
rule requiring any type of order in order for prior counsel to cooperate with successor 
counsel.  Obtaining information from prior counsel is not part of the “discovery” process 
that occurs between opposing counsel.  Neither Penal Code section 1474 nor California 
Rules of Court, rule 4.551, both of which you cited, have any bearing on the obligations 
of prior counsel to successor counsel and we urge you to review both authorities.  Again, 
we also urge you to review State Bar of California Standing Committee on Professional 
Responsibility and Conduct, Formal Opinion 1992-127, explaining the duties of a 
criminal defense attorney to cooperate with successor counsel. 


It should be noted that this is not the first time you have refused to cooperate with 
our office in this matter. You previously refused to provide the entire client file for Ms. 
Ho in this matter. We are unclear as to the motivation behind this resistance to 
cooperation, but you have made a habit of placing hurdle after hurdle in providing us 
with what we need to pursue zealous representation of Ms. Ho. We hope you will 
recognize that there does not need to be any antagonism between your office and our 
office and that we all have the shared goal of ensuring Ms. Ho’s legal rights.  


Given, however, your prior refusal to turn over the case file, the time constraints 
provided by the Court of Appeal, and your response, which we can only interpret as a 
refusal to cooperate at this point, we will be pursuing other remedies if we have not 
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received answers to our questions within ten days from the date of this letter.  We hope 
that you will comply with our request. 
 
Very truly yours,    Very truly yours 
EISNER GORIN LLP   EISNER GORIN LLP 
 
 
ALAN EISNER, ESQ.   DMITRY GORIN, ESQ. 







June 25, 2018 

Joseph Shemaria, Attorney at Law 
Law offices of Joseph Shemaria 
270 North Canon Drive, Suite 300 
Beverly Hills, CA 90210  Via Facsimile: (310)988-2627 & 

Email: Joe@CriminalDefenseLawyers.com 

Re: People v. Amy Ho (Case No. BA395107) 
Appellate Court Case Number: B279939 

Mr. Shemaria: 
We received your response dated June 20, 2018.  You seem to both accuse our 

office of delaying our request for this information too long, and simultaneously of 
requesting the information prematurely.  Either way, the timing of this request is, 
respectfully, not at issue here. There is absolutely no rule restricting prior counsel’s 
cooperation with successor counsel to a particular time period, and there is absolutely no 
rule requiring any type of order in order for prior counsel to cooperate with successor 
counsel.  Obtaining information from prior counsel is not part of the “discovery” process 
that occurs between opposing counsel.  Neither Penal Code section 1474 nor California 
Rules of Court, rule 4.551, both of which you cited, have any bearing on the obligations 
of prior counsel to successor counsel and we urge you to review both authorities.  Again, 
we also urge you to review State Bar of California Standing Committee on Professional 
Responsibility and Conduct, Formal Opinion 1992-127, explaining the duties of a 
criminal defense attorney to cooperate with successor counsel. 

It should be noted that this is not the first time you have refused to cooperate with 
our office in this matter. You previously refused to provide the entire client file for Ms. 
Ho in this matter. We are unclear as to the motivation behind this resistance to 
cooperation, but you have made a habit of placing hurdle after hurdle in providing us 
with what we need to pursue zealous representation of Ms. Ho. We hope you will 
recognize that there does not need to be any antagonism between your office and our 
office and that we all have the shared goal of ensuring Ms. Ho’s legal rights.  

Given, however, your prior refusal to turn over the case file, the time constraints 
provided by the Court of Appeal, and your response, which we can only interpret as a 
refusal to cooperate at this point, we will be pursuing other remedies if we have not 
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received answers to our questions within ten days from the date of this letter.  We hope 
that you will comply with our request. 

Very truly yours,  Very truly yours 
EISNER GORIN LLP EISNER GORIN LLP 

ALAN EISNER, ESQ. DMITRY GORIN, ESQ. 
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PROOF OF SERVICE 

I, the undersigned, declare that I am a resident or 

employed in Los Angeles County, California; that I am over the 

age of eighteen years; that my business address is Eisner Gorin 

LLP, 14401 Sylvan St., Ste. 112, Van Nuys, CA 91401, at whose 

discretion I served WRIT OF HABEAS CORPUS. 

On August 10, 2018, following ordinary business practice, 

service was placed in a sealed envelope for collection and mailing 

via United States Mail, addressed as follows: 

Judge George G. Lomeli 

Los Angeles Superior Court 

210 W. Temple St., Dept. 107 

Los Angeles, CA 90012 

Amy Ho, WF6476 

California Institute for Women 

16756 Chino-Corona Road 

Corona, CA 92880 

Los Angeles District Attorney’s Office 

210 W. Temple St., 18th Floor 

Los Angeles, CA 90012 

This proof of service is executed at Los Angeles, California, 

on August 10, 2018. 

I declare under penalty of perjury that the foregoing is true 

and correct to the best of my knowledge. 

NARINE GEVORGYAN 
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