
COMMONWEALTH OF MASSACHUSETTS 

 

ESSEX, ss.     LAWRENCE DISTRICT COURT  

       DOCKET No: 1811CR005597 

  

COMMONWEALTH   )  

     )  

v.     )   

     )        

JXXX XXXXXXXXXX,  ) 

Defendant    ) 

 

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS 

 

FACTS 

 

Officer Amanda Burke authored a police report which set 

forth twelve year-old Rachel's1 statements during a SAIN 

interview.   

 

Rachel stated that she and her cousins were watching a 

movie in her aunt and uncle' bedroom.  Her cousins left to play 

video games.  Rachel stayed in the bedroom to finish the movie.  

Her uncle (the Defendant) "came into the room" where she was 

"lying on her back and he laid on top of her belly to belly."   

He "stayed still" and "never touched her with his hands."  She 

told him to get off, and he did.  He then "asked her to pull her 

pants down and she told him no."  He asked her "not to tell 

anyone," she said "okay," then she "went to her cousin's room." 

 

On those facts, the Lawrence District Court issued a 

complaint which charged as follows: 

 

COUNT ONE:  Indecent assault and battery, child under 14  

In violation of G.L. c. 265, §13B. 

 

COUNT TWO:  Child enticement in violation of G.L. 265, §  

26C.  

 

ARGUMENT 

 

 
1  A pseudonym.  
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A complaint application must set forth probable cause for 

each element of the offense. Commonwealth v. Ilya I., 470 Mass. 

625, 627 (2015).  Failure to do so must result in dismissal of the 

complaint. Commonwealth v. DiBennadetto, 436 Mass. 310, 312 

(2002), citing Commonwealth v. McCarthy, 385 Mass. 160 (1982).   

 

1. INDECENT ASSAULT AND BATTERY ON A CHILD (COUNT 1). 

 

"A touching is indecent when, judged by the normative 

standard of societal mores, it is violative of social and 

behavioral expectations in a manner which [is] fundamentally 

offensive to contemporary moral values ... [and] which the common 

sense of society would regard as immodest, immoral and improper." 

Commonwealth v. Vasquez, 65 Mass. App. Ct. 305, 306 (2005). 

 

Here, the Commonwealth alleges that the Defendant laid on top 

of the alleged victim, belly to belly, without touching her with 

his hands.  This did not constitute an indecent assault and 

battery. 

 

This matter is controlled by the recent case of Commonwealth 

v. Cruz, 93 Mass. App. Ct. 136 (2018).  There, a 60 year old man 

led a 13 year old intern to a more private area of an airport 

where he "hugged her tightly," gave her "a kiss on the neck," then 

stepped back "with one hand grabbing her polo shirt at her right 

hip, lifting it slightly," then "asked her to turn around." Id. at 

137.   

 

The Court reversed Cruz' conviction, finding the facts 

insufficient to prove the touching was "objectively indecent," 

where he had no "physical contact with Jane involving any of the 

body parts that previously have been held to be intimate." Id. at 

139.  

 

The Court aptly observed that "the narrow question before us 

is not whether the defendant's actions were wrong, but whether his 

conduct amounted to an indecent touching." Id.   

 

The instant fact pattern presents the same "narrow question" 

in Cruz, though the question here is easier to answer.  Here, the 

Defendant made no contact with any intimate part of the victim's 

body -- in fact, the victim specifically noted that the Defendant 

did not touch her at all with his hands.  Particularly vis-a-vis 

Cruz, although inappropriate, there was nothing about the touching 
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here that was "fundamentally offensive to contemporary values."2 

Id. at 139.   

 

Consequently, the Court must dismiss Count One of the instant 

complaint. 

 

2. CHILD ENTICEMENT (COUNT 2). 

 

The crime of child enticement "has four elements: (1) Any one 

who entices, (2) a child under the age of 16, or someone he 

believes to be a child under the age of 16, (3) to enter, exit or 

remain within any vehicle, dwelling, building, or other outdoor 

space, (4) with the intent that he ... will [commit an enumerated 

offense]." Commonwealth v. Hall, 80 Mass. App. Ct. 317, 322 

(2011). 

 

Here, it is unclear exactly which act the Commonwealth claims 

constitutes enticement.  To the extent that the Commonwealth 

alleges that the Defendant enticed the child to take her pants 

off, the complaint application fails to satisfy Element 3. 

 

From the Defendant's request that the alleged victim remove 

her pants, the Court may properly infer a "lascivious intent,"3  

which satisfies Element 4.  But the plain language of the statute 

makes clear that the element of enticement relates to the 

location, not the intended act of abuse: 

 

"Any one who entices a child ... to enter, exit or remain 

within [a statutorily enumerated place for a statutorily 

enumerated purpose]" shall be punished. G.L. 265, § 26C. 

 
2  The Defendant's request that she pull down her pants came after he 

complied with Rachel's request that he get off of her.  To the extent the 

Defendant's request carried inappropriate overtones, those overtones 

suggested his interest in observing, not physically touching her private 

areas.  The distinction is important because it is not the Defendant's 

inappropriate attraction to Rachel, but any actual, physical, indecent 

touching of her that is the proper subject of a G.L. c. 265, §13B offense. 

See Id. at 139 ("test for indecency is objective, turning on the nature of 

the conduct rather than the defendant's intent.") 

 

3  Id. at 323 (request that victim photograph her "butt and private" and 

send pictures to defendant showed his “lascivious intent.")  
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As stated in Hall, the design of the statute "is to provide 

further protection for children against the risks of danger or 

harm that lurk when a child is lured to a place chosen and 

potentially controlled by the predator." Id. at 324 (emphasis 

added).   

 

Here, it is beyond dispute that the only enticement relates 

to the proposed act4, not the location where the act was intended 

to occur.  By charging the Defendant with enticement based on his 

request that the alleged victim pull down her pants, the 

Commonwealth seeks to punish the act of soliciting a child to 

participate in an act of abuse.  But because enticement relates to 

locations, not intended offenses, the Court must dismiss Count 2 

of the complaint. 

 

To the extent the Commonwealth implicitly argues that the 

Defendant violated the statute by "enticing" the alleged victim to 

"remain" in the bedroom of a "dwelling," by laying on top of her 

in the bedroom, the argument is meritless as it also fails to 

satisfy Element 3.   

 

First, laying on top of a person does not fall into the class 

of conduct which constitutes enticement. The term "entice" is 

statutorily defined as "to lure, induce, persuade, tempt, incite, 

solicit, coax or invite." G.L. 265, § 26C.  This definition makes 

clear that this is a crime completed by words or gestures, not by 

application of physical weight or strength to control the alleged 

victim's behavior.  There was no "enticement" in the sense 

contemplated by the instant statute. 

 

Second, and more importantly, the Commonwealth's creative 

charging in this case is at odds with the statute's plain 

language.   

 

Violation of G.L. c. 265, §26C occurs when a defendant 

entices a child "to enter, exit or remain within any vehicle, 

dwelling, building, or other outdoor space[.]"  But the instant 

complaint contains no allegation that the Defendant enticed the 

 
4  The Defendant's request might constitute annoying or accosting in 

violation of G.L. c. 272, §53. See generally Mass. Model Jury Inst. 6.600 

(June 2016 ed.). 
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child to enter, exit or remain in any of the statutorily 

enumerated protected places.  

 

"[T]his statute may [not] be satisfied by evidence showing an 

intent to lure the victim to virtually any place." Hall, supra at 

323 (quotation marks omitted) (defendant gave child phone to take 

pictures of herself, with no directive to go to an enumerated 

location to take or share those pictures).  Instead, the statute 

may only be applied to one of the specifically enumerated places.  

 

Here, the Defendant and alleged victim were, at all relevant 

times, in a "dwelling."  But the Defendant did not entice her to 

enter, remain in, or exit that dwelling to facilitate the intended 

abuse.  He did not tell her to go to the dwelling; he did not tell 

her to stay in the dwelling, and he did not tell her to leave the 

dwelling.   

 

Quite simply, there is no ambiguity in this list of four 

places.  Because the legislature's intention is made clear by the 

statute's plain language, no statutory interpretation is required.  

Caminetti v. United States, 242 U.S. 470 (1917) (if a statute's 

language is clear, "the duty of interpretation does not arise, and 

the rules which are to aid doubtful meanings need no discussion.") 

 

But even if the Court were to entertain the Commonwealth's 

theory that the statute contains some ambiguity, which it clearly 

does not, ordinary principles of statutory construction defeat the 

Commonwealth's argument.  

 

By enumerating a list of places covered by the statute, the 

legislature conclusively excluded any location or place not 

specifically enumerated. See Commonwealth v. Muckle, 478 Mass. 

1001, 1003 (2017) (various theories of witness intimidation held 

outside of district court jurisdiction where those theories were 

not specifically enumerated in jurisdiction statute: "the 

expression of one thing in a statute is an implied exclusion of 

other things not included in the statute").  Like the 

jurisdictional statute discussed in Muckle, the absence of any 

"catch-all" language further demonstrates the legislature's 

intention to create an exhaustive list.5   

 
5  Here, the legislature could have easily employed catchall language by 

appending the phrase "or any other place" to the final clause of G.L. c. 265, 

§26C.   
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 If the legislature had intended the statute to apply to a 

defendant who entices a child to enter, exit, or remain in a room 

within a dwelling, the legislature had the vocabulary to so 

fashion the statute.  It did not. 

 

Instead, the legislature limited the statute to four 

locations.  Notably, each location is defined by its outer 

boundary.  Thus, the language of the statute does not permit the 

Commonwealth's theory that the term "dwelling" -- or any of the 

enumerated locations -- can be subdivided into interior spaces.  

Thus, it is a crime to entice a child to enter a car, but not to 

coax the child from the back seat to the front seat of the same 

car, just as it is a crime to entice a child to enter one's 

dwelling, but not to invite the child to switch from the loveseat 

to the sofa in the same dwelling.   

 

Moreover, the difficulty with the Commonwealth's 

construction, other than the strain it places on the English 

language, is that it causes "virtually any place" to fall within 

the reach of the statute. Hall, supra, at 323.  This construction, 

of course, makes the list of four discrete places surplusage, 

which is an intolerable construction of any statute. Ropes & Gray 

LLP v. Jalbert, 454 Mass. 407, 412 (2009) ("A statute should be 

construed so as to give effect to each word, and no word shall be 

regarded as surplusage.") 

 

CONCLUSION 

 

 For the reasons stated above, the Defendant respectfully asks 

that this Honorable Court allow his motion. 

 

 

       Respectfully submitted 

By the Defendant's attorney, 

 /s/ Murat Erkan   

       Murat Erkan, BBO 637507 

       Erkan & Associates, LLC 

       300 High Street 

       Andover, MA 01810 

Date:  April 8, 2019   (978) 474-0054 

 


