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Glossary of Common 
Estate Planning & Probate Terms

AGENT – A person designated under a Power of Attorney who is authorized 

to make decisions, pay bills, manage affairs and safeguard the person who had 

created the POA (the Principal), in the event the Principal becomes infirmed 

or requires assistance.

ADMINISTRATOR – When someone dies without a Will, they pass 

away Intestate. If a Probate Estate is created, the person who is in charge of 

handling this type of Estate is called the Administrator.

ADVANCED CARE DIRECTIVE (ACD) – In the event someone’s 

medical care is at an advanced stage and they are unconscious, in a persistent 

vegetative state, and their life is likely being continued through the use of 

machinery, the Advance Care Directive is a written instruction to doctors, 

hospitals and family members that the patient (typically) does not want to be 

resuscitated and it is OK to withdraw life support equipment.

BENEFICIARY – The person or organization under both a Will and a Trust 

who will receive funds, support, an inheritance, etc.

BEQUEST – A specific gift under a Will.

CODICIL – An amendment to a Will.

COMPREHENSIVE ESTATE PLAN (CEP) – The CEP is a form 

developed by the Law Offices of Scott G. Hoh. This is used to organize 

important emergency contact, financial, insurance, funeral planning and 

personal information. In the event a client is suddenly incapacitated or passes 

away, all the critical information to handle their affairs or to administer an 

Estate is organized at one location.



v

DECEDENT – This is a term used to refer to the person who has made a 

Will or a Trust, after they have passed away.

ESTATE or ESTATE PLAN – In order to legally wind-up someone’s affairs 

and make sure an inheritance is passed on to Beneficiaries and any bills and 

taxes are paid, the management of the deceased person’s possessions and the 

distribution actions is called an Estate. The Estate Plan is the preparation 

of all necessary documents needed to handle an Estate, prior to the person’s 

death.

EXECUTOR / EXCUTRIX – When there is a Will, the person who is 

legally in charge and has administrative responsibility for handling the Estate 

is called the Executor. The suffix “trix” indicates a female, and is used less 

and less in modern legal documents.

FIDUCIARY – A fiduciary duty is a duty of trust. Any person who has such 

a duty under a legal Estate Planning document (i.e. Executor, Administrator, 

Personal Representative, Trustee, Agent, Bank Officer, etc.) all are generically 

called a “fiduciary.” Each of these roles requires the fiduciary to act in the best 

interest and for the protection of someone else.

GRANTOR – The person who creates or establishes a Trust. This is also 

referred to as the person who signs and transfers real estate.

INTESTATE – If someone passes away without having signed a Will, 

they die “Intestate.” It is still possible to establish an Estate for them based 

on Pennsylvania statutory law – the intestacy statute. The nearest family 

relatives have the right to conduct the Estate (an Administrator) and these 

same nearest family members are usually the Beneficiaries of an Intestate 

Estate.

LETTERS OF ADMINISTRATION – When a formal Estate is created 

via the legal Probate process, letters of appointment are issued by the 

Court system at the County Register of Wills Office. In the case of an 
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Intestate Estate, the person who is appointed and is in charge is called the 

Administrator. The Letters of Administration are evidence of the Court 

sanctioned formal appointment of an Administrator.

LETTERS TESAMENTARY – When a formal Estate is created via the 

legal Probate process, Letters Testamentary are issued by the Court system 

at the County Register of Wills Office. In the case of a Testate Estate (the 

person has signed a Will), the person who is appointed and is in charge is 

called the Executor. The Letters Testamentary are evidence of the Court 

sanctioned formal appointment of an Executor.

LIVING WILL – This is a type of Advance Care Directive and is a 

common term to refer to a person’s wishes for the end of life and withdraw 

of life support systems. It really has nothing to do with a Will at all, and is 

a source of confusion. Therefore, we prefer to use the term Advanced Care 

Directive.

PEF CODE – The Pennsylvania Probate, Estates and Fiduciaries Code, or 

PEF Code, can be found at Title 20 of Pennsylvania’s consolidated statutes. 

This is the state law that governs all matters concerning Wills, Trusts, Powers 

of Attorney, Adoption, Estate Administration, Pennsylvania Inheritance Tax, 

and regulations on the Orphans’ Court Division and the Register of Wills 

Office.

PENNSYLVANIA INHERITANCE TAX – This is a special Pennsylvania 

tax based on the amount of actual funds inherited. If someone has passed 

away, and funds are then transferred to someone else either through a 

Will, a Trust, or an Intestate Estate, a special tax is levied based the family 

relationship of the person who is the recipient of the transferred funds. The 

Pennsylvania Department of Revenue form is called a PA 1500 form.

PERSONAL REPRESENTATIVE – Under the PEF Code, for consistency 

purposes, the Personal Representative is the generic terms that applies to 

both Executors and Administrators.
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PER STIRPES - A Latin term that means “by the stocks” or “by the roots.” 

This is one type of distribution plan under a Will that anticipates in the 

event a child passes away before the person making the Will passes away, the 

grandchildren will step into the shoes of the deceased mother or father, so 

that the inheritance will continue to be passed on to the grandchildren.

POWER OF ATTORNEY (POA) – A person (called the Principal), 

during their lifetime, can create a document to designate someone else 

to be their caregiver and to legally authorize the other person (called the 

Agent), to make decisions on their behalf in the event the Principal becomes 

incapacitated, infirmed, starts to suffer from dementia, or requests assistance 

or protection in managing affairs. Typically, financial decision making powers 

and medical decision making powers are combined in the same document. 

This POA document is only in effect during the Principal’s lifetime.

PRINCIPAL – A person who establishes a POA. This is a Principal – Agent 

type of relationship.

PROBATE – The formal and legal process of creating, administering and 

finalizing an Estate under Pennsylvania law. In almost all circumstances, legal 

Probate is required before an inheritance can be transferred from someone 

who has died to someone who is living.

SETTLOR – The person who creates or establishes a Trust.

SHORT CERTIFICATE – A the time formal Probate is opened and a 

Register of Wills Office issues either Letters Testamentary or Letters of 

Administration, they also issue an abstract of this formal appointment 

called a Short Certificate or “Shorts.” This formal and sealed paperwork 

is important and needed for dealings with banks, financial institutions, 

insurance companies, creditors and debtors. The Short Certificate is 

legal proof that the Estate will be properly handled, and the Personal 

Representative has the legal authority to take all actions involving the Estate.



viii

TESTATOR – The person who makes a Will.

TRUST – A Trust is a separate, standalone legal entity, usually established to 

create a current or future benefit for someone else or an institution. Similar to 

a corporate entity, the Trust has a separate tax identification number and can 

continue to operate, even after the person who creates the Trust has passed 

away. There are many different types of Trusts, to serve different purposes.

TRUSTEE – The person or institution (i.e. a bank) who is has the 

administrative and fiduciary duty to carry out the terms of the Trust. The 

Trustee has a duty to protect and preserve the Trust assets and to make 

sure that the Trust is distributed to or continues to serve the designated 

Beneficiaries.
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Preface

Let’s face it, when someone thinks of a lawyer, the first word that springs 

to mind is not “Love.” There are many disparaging comments and jokes 

about attorneys, and lawyers and judges are the ones who enjoy those jokes 

the most. Here’s my favorite attorney joke: Q: What do you call a dishonest 

attorney? A: Senator. Given that attorneys are prone to be fighters and not 

lovers, why is this book titled “Legacy of Love?”

In my legal career, my practice primarily focuses on Elder Law, Estate 

Planning and Probate Administration. Ever since I was young, people came 

to me and asked for help. Values were instilled in me by my parents and 

others -- it is always our duty to try to help people in need. My family has a 

long history of fighting for social justice. I enjoy solving complex problems, 

and while I cannot solve every problem, more often than not, after taking 

the time to listen to a challenge someone is facing, I usually have an idea 

how I can best assist them. I am also an educator, and my job is to take 

complex subjects and explain these in a straightforward and easy-to-follow 

manner. I particularly enjoy meeting new families and sitting down with older 

clients and learning about their lives. Each person is unique. Most clients 

share stories of family, joy, accomplishments and the things they are doing 

in retirement years that give meaning to their life. I also hear lots of stories 

of pain, suffering and separation from loved ones. Sometimes, I am called to 

a hospital bed or nursing home, and must prepare emergency documents as 

someone is dying. My law practice is different compared to most law firms – 

my job is to listen and chronicle a client’s life story.
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In preparing an Estate Plan, we prepare Advanced Care Directives (Living 

Wills), Powers of Attorney, Wills and a Comprehensive Estate Plan (CEP) (a 

binder that organizes important legal, financial, insurance, funeral planning 

and personal information). In this process, we spend great time and care 

explaining what happens after someone passes away, what must be done 

to handle an Estate, and what types of loose ends should be organized. As 

clients contemplate the end of their life, they share with me what they have 

accomplished in life and their desire to create a legacy to pass on to loved 

ones and charities. I am able to give them some peace and comfort and the 

client’s mind is put at ease in knowing that their affairs are in order and their 

wishes will be carried out. This process of organizing a final Estate Plan is 

also a tremendous gift for surviving family members. During the emotional 

time of crisis and death is the worst time to first confront these questions.

In sum, I enjoy my job and enjoy getting to know clients as friends – together, 

we create a “Legacy of Love” to pass on to family. To me, writing someone’s 

Last Will and Testament is not simply a job of being a “scrivener” – it is my 

role to listen, document and chronicle the “testament” of someone’s life. 

Every time I am able to help a family with this process, it brings a smile to my 

face. Love is the greatest gift of all.

 There are many free electronic download books and self-published authors 

who produce books on all topics. The purpose of those books, as is this 

book, is to help increase sales and gain new clients. However, in reading 

these free download e-books, there is usually very little substance or specific 

information. That is not what I’ve attempted to write here. This book is very 

specific, has several real case examples and I have tried to not only provide 

a full explanation about different types of estate planning documents and 

questions, but also to explain why these documents are used. Another “fluff” 

book really doesn’t help advance the conversation. My objective is to share 

my knowledge with the reader at no cost. I enjoy being an educator and my 

goal is the reader will have a better understanding of estate planning and will 
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start to ask question about things that may not have previously been on the 

reader’s mind. Pennsylvania has many dedicated, experienced, ethical and 

compassionate Elder Law attorneys. My hope is the reader of this book will 

become more knowledgeable and will start an attorney-client relationship 

with my law firm or one of my many outstanding colleagues. There is no time 

like the present to get your house in order.

Scott G. Hoh, Esquire

Swanona Mansion

2019
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Chapter 1

Stories from the Front Lines

I enjoy being a lawyer and I’m proud of the service offered by my office 

and job done by our hard-working staff. There is a maxim in the law – “there 

is a lawyer for every client, and a client for every lawyer.” I am not an attorney 

who jumps out of bed every morning and says – “thank goodness I’m a lawyer 

and I can’t wait to sue someone today!” There are some lawyers like that, but 

not me. Actually, litigation is one of the things I do not enjoy very much, and 

I tend to have other attorneys handle trials and litigation. Instead, I enjoy the 

chance to sit down with clients, getting to know them and their family. Most 

clients learn to call me “Scott” and view me as a friend, as I view them. At 

the same time, we have a professional relationship. Anytime someone hires 

an attorney for any reason, it is really to rent their brain. In the same way 

doctors have specialized fields, expert knowledge and long experience, the 

best lawyers have gone through a process many times and can help diagnose 

a problem and offer advice, counsel and a strategy to address the particular 

issue described by a client. Lawyers, like doctors, learn as much from past 

mistakes and failures as from past successes. My wife Sue will be the first to 

tell you that my brain is not always perfect. More likely than not, when I 

have a confidential meeting and a client tells me about their unique family 

situation, I have probably heard the same story many times.

The purpose of this book, and the focus of my law practice is to share 

wisdom and experience with clients so that they have the peace of mind of 

knowing that their affairs are in order and their loved ones will be protected 

following their passing. Our Comprehensive Estate Plan (CEP) is a form that 
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I have developed to organize all important papers, Wills, Powers of Attorney, 

Advanced Care Directives, financial information, life insurance information, 

funeral planning and personal wishes all in an easy to understand and 

accessible binder. It is a tremendous gift to have all of this critical paperwork 

organized so that your family won’t have to search for this during a crisis. 

Some attorneys, and certainly online computer programs, quickly and in 

a perfunctory manner bring clients in to sign documents, and the client 

exits without really understanding what the documents mean or how they 

are used. We spend time sitting down and meeting with each client. Each 

family situation is slightly different. We take a thorough approach, and it is 

important to spend time listening to clients, to answer questions, and develop 

an Estate Plan that addresses their particular family needs.

As an Elder Law attorney, I meet with families who are facing medical 

illness or death. I often get to see the best of people. Children step into the 

role of helping to care for parents and most clients have a mature attitude 

in understanding that we all eventually will need help in our later years 

and will pass away. There is also a voice somewhere in the back of all of our 

brains that would rather not think about these things and our Estate plan is, 

“I’ll let my kids deal with this later after I am gone – they gave me enough 

aggravation during my lifetime, now I can return the favor.” I say that a bit 

tongue-in-cheek, but discussions about estate planning are not always an 

enjoyable or front-burner topic. During times of crisis and grief, I work with 

families who pull together and provide the last tribute and dedicated service 

to a family member. Through this, I get to see the best of people and human 

nature.

Sadly, I also get to see the worst of people and strained family 

dynamics. We live in a new age with more non-traditional and blended 

families and siblings who do not function well together. Not to sound like 

an old curmudgeon, but I can’t help but think that for some members of a 



3

younger generation, the skills of being calm, cool and collected problem-

solvers is eroding. The 5 Stages of Grief developed by American-Swiss 

Psychiatrist Elisabeth Kubler-Ross (some have listed 7 stages) include 1) 

Denial; 2) Anger; 3) Bargaining; 4) Depression; and 5) Acceptance. The 

Bargaining stage pertains more to patients who receive a terminal diagnosis. 

From my experience, these stages are very real, and they don’t fall in a neat 

and orderly lineal pattern. In other words, when a family member passes 

away, I may be dealing with a spouse or child or other family member who 

is emoting shock, anger and depression all at the same time. I am not a 

psychologist or psychiatrist – but I can tell you from first-hand experience 

that my job becomes more difficult if a client is not making rational decisions 

or is angry and wants to lash out at other family members (and sometimes 

their attorney ….). This dynamic is exaggerated if there are sibling rivalries, 

economic disparity or other unresolved issues. One of the saddest aspects of 

this type of problems is that after someone has died, they are gone forever. 

There is no longer an opportunity for a conversation or a method to resolve 

a long-simmering problem. Most Probate Estates and families are wonderful 

to work with and we form a good working partnership with the Executor. In 

a smaller percentage of cases, hurt feelings and strained family relationships 

bubble to the surface and can throw the Probate process off the rails. 

Therefore, the more that someone can get their house in order and properly 

develop an Estate Plan, it helps cut through some of these family dynamic 

problems.

 As a cautionary tale, the following are several brief bullet point 

stories from my law practice and from fellow colleagues:

• Too frequently, there is an estrangement between siblings or 

other family members, and a Will and Power of Attorney change 

is made not too long prior to death. One sibling does not include 

the other family member in this process and acts to disinherit 

or reduce the share going to other family members or acts as 
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the Agent under a new Power of Attorney to drain funds. For 

smaller sized Estates, the cost of hiring an attorney to fight this 

is prohibitive. The legal test is very difficult – in order to remove 

an agent under a Power of Attorney or to challenge a Will, we 

must prove that the person directing the changes had undue 

influence over the Testator, or that the Testator did not have the 

mental capacity to be aware of the changes made to their Will. 

This usually involves medical evidence from a doctor, which can 

be difficult to obtain. Will contest cases are expensive, messy 

and frequently do not result in any new recovery for the party 

challenging the Will.

• Mom passed away on a Monday. Many families have the 

expectation they will access funds and receive their inheritance 

on Friday. The inheritance process does not and cannot work 

that quickly. Often, bank tellers are on the front line and banks 

are now held to a higher degree of accountability. Sadly, some 

clients first learn that there is a process called Probate and a 

decedent’s account is frozen and cannot be accessed only after 

visiting a bank.

• There was one case where siblings were Co-Executors of an 

Estate and couldn’t stand to be in the same room with each 

other or speak to each other. Countless hours were wasted by 

each Co-Executor meeting with the attorney separately, mostly 

to complain about the other. Long delays ensued, real estate 

and other assets could not be sold, and the value of the estate 

diminished. Only after a protracted delay, did the Co-Executors 

agree to cooperate and the estate could be finalized.

• In a different scenario, a wealthy parent had a child who had 

long-term drug dependency issues and sadly was never able to get 
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clean and sober. The parent established a Trust fund, which was 

in place while the parent was alive and after the parent passed 

away. The child beneficiary created many demands and problems 

for the attorney, who very carefully managed, invested and 

accounted for the funds, never to the satisfaction of the child-

beneficiary. Eventually, all the funds were paid out and the Trust 

was depleted. The attorney did a good job in carefully managing 

the funds and following the decedent’s wishes, but the funds 

were eventually exhausted, and the adult child never was able to 

achieve sobriety.

• One recurring problem involves one child living at the parent’s 

home to care for a parent or taking actions to move a parent 

to the child’s home to care for a parent. If there are strained 

relationships with other siblings, friction can occur in these care 

scenarios. I have had multiple cases in which a parent “promised” 

to gift a house to the child who lived at home and provided care 

services, but no steps were taken to adopt a Will or change the 

Deed to put this plan in effect. I must be the bearer of bad news 

and tell the stay-at-home child that all siblings inherit the home 

and the sibling must buy-out the other siblings if they want to 

stay at the home.

• A colleague attorney has a famous story of siblings fighting over a 

small sentimental item, something that has little financial value, 

but continued their fight for many years making it impossible to 

finalize the estate.

• As a young lawyer, I asked a client about his funeral plans and 

whether he considered any pre-payment of his funeral. He told 

me he had it all taken care of and had a $15,000 life insurance 

policy that would cover the bill. Foolishly, I thought he meant 
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that the life insurance would go directly to the funeral home. 

Instead, the life insurance went to several stepchildren, a few of 

which were unwilling to contribute anything towards funeral 

expenses. This created a hardship for the responsible stepchildren 

who had to fund the funeral costs out-of-pocket.

• In second marriage situations, in which each spouse has 

separate children from a prior marriage, but they do not have 

children together, most Wills have 100% of an estate passing 

to the surviving spouse. The vast majority of marriages involve 

loving relationships, and the surviving spouse will honor the 

Will and wishes of the other spouse and will make sure that 

an inheritance is passed to the stepchildren who are not their 

biological children. In other situations, there is a strained or 

distant relationship between step- children and the surviving 

stepmother or stepfather. The surviving spouse can change his or 

her Will, cutting out the deceased spouse’s children. I have little 

power to unwind that action, as most spouses want 100% of their 

estate to go to their surviving spouse.

• I had another case in which the decedent attempted to give away 

their home and all the funds in their bank account prior to their 

death. This way, they would die penniless and there would be 

no taxes due and nothing to Probate. If things were only this 

simple. I had to explain that, under Pennsylvania law, there is a 

“look back” window and anything gifted or transferred one (1) 

year prior or less to death is treated under inheritance tax law as 

if it wasn’t gifted at all. Without such a rule, everyone who had a 

terminal diagnosis would do this.

• I had a client who did not have any children and his Will 

(drafted by another attorney), made a significant gift to a 
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nonprofit entity. However, the gift was very specific and restricted 

as to its use. While the gifting intent is noble and must be strictly 

followed by any fiduciary including an Executor, Trustee or law 

firm, the size of the gift is too large for the restricted use, as 

opposed to an unrestricted general use, and didn’t really help the 

organization achieve financial stabilization.

• Bills, including mortgages and loan payments, credit card debts 

and medical expenses must be paid before a beneficiary can 

inherit funds. In one case, a family member thought they were 

going to inherit a sizable inheritance, without understanding that 

these outstanding bills must be paid.

• Trusts frequently create problems. One client told me, his family 

member didn’t like government, taxes, and lawyers in that 

order. She put everything in a Trust to avoid this problem, so 

everything should pass tax free. Not so fast as the same tax rates 

and process apply to a winding-up and distribution under a Trust 

as a Will. The professional fees and taxes are the same and the 

Trust didn’t do anything to change that.

• There is not enough room in this small book to document 
all the sad stories of problematic Estate Administration or 
things working out differently than the Testator (person 
who makes a Will) or Settlor (person who makes a Trust) 
expected to occur. The following stories provide a small 
glimpse of what can go wrong and why an experienced 
attorney is needed to discuss, think-through and craft 
a customized Estate Plan. It is too risky to leave these 
decisions to chance or to a computer algorithm.
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Chapter 2

Comprehensive Estate Plan

At the Law Offices of Scott G. Hoh, (based on 2019 pricing), for a 

husband and wife, we provide two (2) Wills, two (2) POAs, two (2) Advanced 

Care Directives and the Comprehensive Estate Plan (CEP), all for a low price 

of $400.00. For an individual, the price is only $300.00. We charge a small 

extra fee for home visit travel. This is quite a bargain when you consider the 

scope and depth of our services, and this does not even cover our staff time. 

However, we will continue to offer this service at this pricing level, because 

it is my way of helping families plan their Estate. Usually, most clients like 

the way we conduct business and become lifetime clients and bring other 

new business and refer other family and friends, which helps us maintain this 

pricing structure.

The CEP is something that I have taken from several sources and 

continue to develop and refine. The CEP is an informational questionnaire 

organized around eight (8) sections described below. We organize this 

information in a 3-ringed binder so that at the end of our process, the client 

has the binder at home for quick access, and we also maintain a duplicate 

back-up of the same information in our fire-proof Will vault. If a client has a 

fire at home or an unintended person gets their hands on this paperwork, we 

maintain a duplicate under lock and key at the law office.

The purpose of the CEP is to help clients get all of their key documents 

in order and to make decisions in advance so that, if an emergency occurs, 

family members don’t have to scramble and search for missing documents 
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or guess at funeral planning or final wishes. This book is called “Legacy of 

Love.” The loving gift you are giving to your family is having all your affairs 

in order and at one place, so that the job of administering an Estate or 

making key decisions during a time of crisis reduces stress and is simplified. 

The CEP also provides a gift to yourself, knowing that you can sleep well at 

night and no longer need to worry about getting things in order. Sometimes, 

I interview clients who believe that there is a super-computer out there and 

with a few quick keystrokes, all assets, investments and accounts can be easily 

discovered. That is not the case. Wouldn’t it be terrible if someone worked 

incredibly hard all of their life to build-up wealth, but there was some piece 

of property, stock, savings bond or bank account that no one knew about? 

Unless this information is catalogued and shared with family members or 

fiduciaries, there is a danger that an asset or debt may not be discovered.

We have recently advanced the CEP into a fill-in the blank pdf 

document, so that, for clients who are computer savvy and like to work from 

a home computer, we can send a pdf fillable form and clients can input the 

key information at home. For clients who do not like to use a computer, 

they can write answers in pen and return the CEP paperwork to us, and the 

secretary’s type-up the CEP form.

The Law Offices of Scott G. Hoh current CEP is divided into eight (8) 

Sections. The following is a brief description of what information is gathered 

in each Section:

Section 1 
EMERGENCY CONTACT INFORMATION

This Section is the first-place family members should turn in the 

event of an emergency. This has listing for key contact information and 

phone numbers. (We also need this information at the Law Office). This 

provides contact information for doctors, attorneys, financial advisors and 
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CPAs. Certain needed vital statistic information is also recorded at Section 

I. (Information required by the Pennsylvania Department of Health to issue 

a death certificate). Many clients are organized and maintain files on their 

computer system or smart phones, but if these electronic devices are passcode 

protected, it can be very difficult for a family member to know how to access 

this information. Similar to a fire alarm system at a hotel (“in the event of 

a fire, break the glass ….”), in the event of a personal emergency, open the 

CEP to Section I for emergency instructions. In sum, Section I provides a 

catalogue of first-step emergency actions and contact phone numbers.

Section II 
WILL

As part of the bundle of services, we develop a new Will for clients. 

Usually, the original Will is kept at our fire-proof Will vault at the Law 

Office, and a copy of the Will is provided in Section II. The loss of a Will 

can invalidate the Estate Plan, but there is a provision under Pennsylvania 

law to Probate a copy of a Will. Clients can, and sometimes do request that 

the original Will is kept at their home or safe deposit box, and in that case, 

we maintain a duplicate copy at our Will vault. The 3-ringed binder kept at 

home provides an easy reference. Any time a client wants to look at their 

Will, there is a copy at home. If an original is at home, clients are instructed 

to make sure it is secured and to never write, cross-out, tear, or alter the 

original Will document. There are formal requirements for signing and 

finalizing a Will or an amendment to a Will and any crossing-out or tearing 

may invalidate a Will.

Section III 
POA

Similar to the Will, we provide a Power of Attorney (POA) in our 

bundle of services. It is our practice to create three (3) POAs. One (1) 

original POA is kept at the Law Office, and two (2 ) are in the CEP binder. 
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It is important to discuss the POA with any Agent or Substitute Agent (the 

party who has a fiduciary duty to look out for the best interests of the person 

making the POA).

Section IV 
ADVANCED CARE DIRECTIVE

An Advanced Care Directive (“ACD”) (sometimes called a 

“Living Will”) deals with the narrow set of circumstances regarding the 

discontinuance of life support systems. I don’t like to use the term “Living 

Will” because clients frequently confuse this with their regular Will. The 

ACD is also included in the bundle of services prepared by our Law Firm and 

is found at Section IV of the CEP binder.

Section V 
FINANCIAL SUMMARY

Is your family familiar with your financial picture and bill paying? What 

bank accounts do you have, and do you use multiple banks? Do you work 

with a financial advisor and do you have IRAs, 401(k) and other investment 

accounts with a single financial advisor or with multiple companies? Do 

you own individual stocks, coins, CD’s, etc. Some clients believe there is a 

supercomputer that tracks everyone’s financial data – that’s not the case. If 

financial papers are scattered to the four (4) winds, it takes many months to 

piece things together and there is a danger that a financial asset may be lost 

and not available for inheritance. This holds true also for liabilities and debts. 

An Estate must pay debts before inherited funds can be transferred and it 

is critically important for family members to understand debts and financial 

liabilities before Probate.

Section VI 
LIFE INSURANCE

Do you have any term or whole life insurance policies? What is the 

value? Do family members know where to locate these policies? When 



13

was the last time you checked with the insurance company to determine 

if the policy is in place or has lapsed? Has there been a change in family 

circumstances? Are the designated beneficiaries under a life insurance policy 

still the persons you want to receive the life insurance benefit?

Section VII 
FUNERAL PLANNING & FAMILY REMEMBRANCE

What type of family gathering, remembrance of life or religious service 

would you like after your death? Do you want to be cremated or buried? Have 

you met with a funeral home to make final arrangements? Is there any type 

of insurance policy or pre-payment of your funeral? Are family members 

aware of your final wishes and arrangements? Is it important to you to pay for 

funeral services in advance and will your Estate have sufficient funds to pay 

for funeral services? The absolute worst time to make all of these decisions is 

during the time of shock and grief following a loved one’s passing.

Section VIII 
PERSONAL WISHES

When someone passes away, there is finality and there is no longer an 

opportunity to have a conversation with a loved one. The Personal Wishes 

section of the CEP provides a location for any personal information for your 

family after your death. Is there a list of household items or possessions that 

you would like given to a family member? Would you like to write a personal 

letter to be opened after your death? Does your family know what information 

to include in your obituary? The CEP binder is kept at your home. You can 

put as little or as much information in this binder as you would like.

Most law firms do not provide this type of CEP document. Again, 

the objective is to get all affairs in order and have all crucial information 

determined ahead of time and organized at one location. Some people 

are organized, many people are not. When an emergency occurs, families 
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scramble to make difficult decisions. The CEP provides an easy way to 

organize all necessary information so that clients have the reassurance and 

peace of mind of knowing that all their affairs are in order and their family 

will have clear instructions for the future.
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Chapter 3

Wills

Most middle class and upper income American families only require 

a basic Will in order to coordinate their Estate and ensure their property 

will pass to loved ones. If someone dies without a Will, they die “Intestate.” 

In these circumstances, we will be able to file for Probate and an Estate 

Administrator (similar to an Executor) who can be appointed to organize 

the Estate. Under the PEF Code, (Pennsylvania Statutes Title 20 – Probate, 

Estates and Fiduciaries Code) the Decedent will have a Will as written by 

the Pennsylvania Legislature and this statute attempts to distribute property 

based on how most people would treat their Estate.

Each Family is Unique. While one Will for one family is often similar 

in structure and form for another family, Wills are hardly cookie-cutter 

documents. When I meet with clients, I tell them they are the boss and I will 

draft their Wills with specific requests and directions. There are thousands 

of different variations. As is the underlying theme of this book, I spend 

quite a bit of time meeting with families to discuss their history and family 

relationships. We live in a complicated world and there are more blended 

families, shared children from prior marriages, family members who have 

special needs and reasons why one family member should inherit more of an 

Estate, and why a different family member should inherit less or nothing. In 

a word, it is complicated. My chief complaint about web-based legal services 

or computer programs for writing a Will is that they do not spend the typical 

1.5-hour initial appointment to learn about a family and learn about all 



16

of these unique considerations. A robot or a computer algorithm is not a 

substitute for a skilled and experienced attorney.

specific bequests – valuable personal property. The 

following are normal considerations and areas to review prior to meeting with 

an attorney to plan your Will. First, are there any specific bequests, gifts or 

charitable bequests under the Will? We don’t want to call out every dish and 

spoon and make a specific gift under the Will. However, if there are valuable 

items such as jewelry, antiques, coins, paintings, family heirlooms, rare books, 

vehicles, firearms, gold or other precious metals, etc., clients often designate 

specific gift bequests in their Will. If these items will pass via the normal Will 

distribution plan (i.e. 100% to spouse, then equally to children), it is probably 

not necessary to call out specific gifts of property. Section Eight (8) of the 

Comprehensive Estate Plan provides a location to keep a list of personal 

items to be given to family members after death. This informal list does not 

have the force of law and is not specifically spelled-out in the Will, but most 

Executors and Personal Representatives for an Estate will respect the wishes 

of the Decedent and make sure the items on the informal list are given to 

the people on the list. For inheritance tax purposes, some run-of-the-mill 

personal property is exempt, and the Pennsylvania Department of Revenue 

does not worry too much about general household items and furniture. A 

nominal value is used for purposes of calculating inheritance taxes. However, 

this does not apply to valuable items such as jewelry, coins, antiques, etc.

cash gifts to grandchildren. Often, grandparents would like 

a small cash gift to go to each grandchild so that the grandchild knows 

they are remembered in a Will. This can create some unforeseen Estate 

Administration difficulties. The key is to spend time discussing this bequest 

intent with the attorney so that a specific plan can be developed. If all of 

the valuable items will follow the normal distribution plan of the Will (i.e. 

100% to surviving spouse, and then equally to children), then it is usually 
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not necessary call out specific gifts to grandchildren as their parents will 

be the primary beneficiary. If a specific cash gift to a grandchild is made, it 

is recommended that this occur only upon the death of the second spouse. 

Otherwise, it will be necessary to raise Probate while the surviving spouse 

is still alive, which is probably not someone’s intent in the event of a smaller 

cash gift to a grandchild.

effect of property no longer in estate. What happens 

when the Will specifies that my niece will get a diamond ring, or my son will 

receive an antique car? If that property has already been given away, sold or 

is no longer in the possession of a decedent, that property is gone and cannot 

be recouped, regardless of what is written in the Will. In other words, the 

Will only controls the property owned by the decedent at the time of death.

charitable giving in an estate. Charitable giving is important 

for everyone in society. Each family circumstance is different. I encourage 

clients to support religious, educational and charitable organizations during 

their lifetime, but the bulk of their Estate should go to their family. However, 

if a person has the financial means and a charity is of great importance to 

them, then that charity can certainly be supported in their Estate Plan. Each 

situation is unique, and each Will be tailor-made for each particular client. 

Charitable gifts are not taxed. For gifts of a certain size, the Pennsylvania 

Attorney General’s Office must be notified of the Estate Administration as 

it has a fiduciary duty to make sure charitable gifts are distributed to the 

charities and are not wasted or short-changed.

real estate. Some clients own no real estate at the time of their death, 

while others own multiple properties. Most Wills contain a separate provision 

for real estate, and it is the desire of many clients to continue to reside 

in their homes and receive care at home rather than moving into a care 

facility. Sometimes it makes sense to create a new Deed and place a home 
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in the name of children or other family members prior to death and other 

times it does not. Real Estate treatment in Estates and Elder Law involves 

several factors and considerations. It is for this reason that I have a separate 

information sheet about Real Estate which I use during Estate Planning 

appointments. If you are interested in more information about the treatment 

of Real Estate in the Estate Planning process, please visit the website or call 

to schedule an appointment.

children, grandchildren, per stirpes & child 
trusts. While there is great variation in Estate distribution plans, a 

typical Will has 100% of the Estate going to the surviving spouse, and if 

none then to any children in equal shares. In Pennsylvania, a spouse is at a 

0% inheritance tax rate, so it is usually not necessary to file for Probate of an 

Estate upon the death of the first spouse. If anyone else other than a spouse 

is to inherit any property, Probate is almost always required. We typically use 

the designation “per stirpes” as a distribution formula for children. This is a 

Latin term that means “by the stocks” or “by the roots.” Under a per stirpes 

distribution, let’s suppose that a couple has three (3) children. The first child 

has three (3) children (grandchildren), the second child has one (1) child, 

and the third child has no children. Per stirpes means, in the unlikely event 

that the Testator (person making a Will), has a child that dies before the 

parent passes away, the grandchildren will automatically go up a level and 

inherit the same share as the parent who passed away. In other words, these 

grandchildren will not be disinherited due to the death of their parent. In 

the hypothetical example above, if the first child were to pass away, the three 

(3) grandchildren would step into their deceased parent’s place and would 

inherit 33.3% of their parents share of the estate. If the second child passed 

away early, the single grandchild would step into the deceased parent’s role 

and would inherit his or her parent’s full share. If the youngest child passes 

away early without any children, that child’s share would be redistributed 

back to the remaining siblings 50% and 50%. In the event any grandchildren 
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are subsequently born, the Will does not need to be rewritten. Under the per 

stirpes formula, this newly born grandchild will be in line to inherit a share 

of the estate, but only in the event their parent was to pass away prior to the 

death of the grandfather or grandmother who created the Will.

Special protections and considerations must be given to younger minors 

who inherit funds under an Estate. Pennsylvania has adopted the Uniform 

Transfers to Minors Act (UTMA), and this requires Court supervision and 

the appointment of a custodian (frequently the parent) so that the funds 

are placed in safekeeping until the child reaches the age of legal adulthood. 

I frequently get telephone calls, “My Aunt Bessie passed away out of state 

and left the 8-year-old grandniece $30,000.” Under the UTMA, we must 

file a petition and establish a legal custodian to make sure the funds are 

safeguarded for the child and the funds are not wasted or spent by the parent.

Language is also established in the Will to create a Child Trust. This 

Trust language provides specific instructions regarding how funds should be 

safeguarded for grandchildren or other younger children. This language often 

allows a Trustee to spend 0% to 100% of the principal of the funds on the 

child’s health, education and welfare (i.e. glasses, braces, medical treatments, 

school tuition, purchase of a car, etc.), but otherwise, the principal is 

distributed over time. We recommend 25% upon the 21st birthday, 25% upon 

the 25th birthday, and 50% upon the 30th birthday. The rationale behind 

this distribution formula is we don’t want to give a very young person a large 

sum of money that could be squandered in a foolish manner. Most people are 

graduating from college or other technical training at age 21, car insurance 

rates go down at age 25 because this is when the human brain reaches 

maturity, and by the time most people are 30, they are purchasing their first 

homes, starting families, or are in their main career or profession. Of course, 

the distribution formula can be changed based on the wishes and direction of 

the Testator. Child Trust considerations also must be balanced with efficiency 



20

and Estate Administration concerns. It makes little sense to establish a Child 

Trust and keep this open until a young grandchild reaches the age of 30, for 

a $5,000 gift. It would not be practical or efficient to administer such a small 

amount. Child Trust considerations provide another example of why an in-

depth meeting with an experienced attorney is necessary to provide advice 

about each family situation.

executor. The person who is in charge of administering the Estate under 

a Will is called the Executor. If it is an intestate Estate, this person is called 

an Administrator. In both circumstances, this personal is generically called 

the Personal Representative. Whichever title is given, this is the person who 

has a fiduciary duty and takes on the administrative task of finalizing an 

Estate. Most Executors hire a law firm and the law firm does 95% of the work 

in managing the Estate. There are many legal requirements, technical rules 

and deadlines. It is important to select an Executor who is fair, trustworthy 

and can make sound decisions. You are counting on this person to look out 

for all the beneficiaries under the Will. It is possible to have Co-Executors, 

but too many people in this role results in an administrative headache. 

The informal rule in my law firm is a single Executor is preferred, two Co-

Executors are permissible, and three Co-Executors are the maximum. Unlike 

the POA and the Agent designation, every check, every tax return, every 

agreement must be signed by all named Executors. I know of one colleague 

who once managed an Estate with seven (7) Co-Executors. For obvious 

reasons, it was a nightmare and he vowed never again to accept such a case. 

Too many cooks in the kitchen create an administrative headache.

will storage, updates & changes. The storage and protection 

of the Will is an important consideration. We have a fire-proof Will vault 

at the law firm and a catalogue index of all Wills on file. I am obligated to 

have a system in place for all Wills in storage so that, in the event of my 

death or the end of my practice, Wills can be safeguarded for families. (The 
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Berks County Bar Association has a program of storing Wills for attorneys 

who suddenly go out of practice). Normally, clients have a copy of the CEP 

at home, and have original POAs, but have a copy of the Will at home. We 

keep the original Will at the fire-proof Will vault. However, sometimes clients 

prefer to keep the original Will in a safe at home or in a bank safe deposit 

box. In either case, we provide instructions that Wills should never be written 

upon, information crossed-out, torn, destroyed, etc. There is a danger that if 

someone in the family or a caregiver is able to review the original Will, and 

are unhappy with the proposed distribution plan, the Will may disappear, be 

destroyed or other unintended consequences could occur. The Pennsylvania 

PEF Code has very specific requirements for how Wills should be prepared, 

signed, witnessed and notarized. The purpose of this law is to protect people 

against undue influence or fraudulent Wills. (When you think about it, 

these rules make sense. If anyone could waive any piece of paper around and 

claim it is a valid Will, chaos would reign. For example, if someone was not 

authorized, they would draw up some paperwork that they are the sole heir 

to Bill Gate’s fortune….). For obvious reasons, exact and precise Will signing 

rules must be in place to differentiate valid and invalid bequest intentions.

An amendment or change to a Will is called a Codicil. Family 

circumstances may change such as the birth or death of a family member or 

a Testator may have listed someone as a beneficiary 20 years ago but has now 

grown apart from that person. I am not a big fan of doing multiple Codicils 

because all of those documents must be included in a Probate Petition and 

it can quickly become confusing as to which amendment controls which 

bequest. I think it is clearer and cleaner to adopt a new Will, even if only 1 

sentence is being changed. My law firm, like most Elder Law attorneys, only 

charges a small fee for simple Will changes.

In sum, the information in this chapter provides the main 

considerations when drafting a Will. There are many variations and clauses 
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that can be added to a Will and it is the job of the attorney to listen to clients 

and incorporate their requests into a valid Will. Again, each family is unique, 

and each Will must be tailor-made. Most middle-class Americans do not need 

an ultra-complex Will. The key steps in getting an Estate Plan organized is to 

consider, answer and finalize a Will based on the questions outlined in this 

chapter.
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Chapter 4

Trusts

In “Trusts we Trust” – my advice is don’t be so trusting. The following 

chapter briefly describes the use of different Trusts in Estate Planning. A 

Trust can have some advantages, particularly for very high net worth clients 

and for investors who have complex financial and real estate holdings. For 

most middle- and upper-income Americans, little is gained through a Trust. I 

know of one Berks County attorney who utilizes a Trust in every Estate Plan, 

even for small Estates, and another attorney who never administers Trusts, 

even for multi-million-dollar Estates. Practice techniques and attitudes vary 

quite a bit among attorneys.

Let me begin with this story from my practice. A school friend came 

to my office and said that his aunt didn’t like the government, paying taxes, 

or lawyers, in that order. However, she was smart and set up a Trust and 

now all those things could be avoided. As the song goes, “It isn’t necessarily 

so….” I had to be the bearer of bad news and inform him, as a nephew, he is 

subject to the highest Pennsylvania inheritance tax rate (15%), and the Trust 

needs to be finalized and closed. Virtually the exact same steps in the Probate 

process must be followed and the same legal fees and taxes must be paid in 

the winding-up of a Trust.

Over the years, many clients have brought in detailed binders in which 

they have spent anywhere from $2,000 to as much as $30,000 to establish a 

Trust. Often, these “Trust” packages are sold by a financial planner and are 

prepared by an out-of-state company that has some attorney’s office listed 
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in Pennsylvania for legal compliance purposes. There are lots of different 

boilerplate documents and the clients are happy in that they believe they will 

save tens of thousands of dollars in future taxes and fees. I remember twenty-

five (25) years ago seeing a late night T.V. commercial promoting a Trust 

and ways to get around expensive inheritance taxes and legal fees. There 

has been a history of attorneys being disbarred and financial sales agents 

engaging in the unauthorized practice of law because they are selling canned 

Trust documents and performing legal work, often with little interaction or 

relationship with an attorney. I wouldn’t go so far as to say that unsuspecting 

consumers were duped into believing there was a critical shortage of snakes 

in need of oiling, but that is pretty close to the mark.

There are positive aspects of Trust and I prepare and administer Trusts 

in my practice. My legal fee is typically $1,500.00 to $3,000.00 to prepare a 

Trust. As is explained in this chapter, there can be several strong reasons why 

a Trust is needed. High net-worth clients need a higher level of tax planning, 

there may be a beneficiary that requires special protection, there may be a 

greater need for privacy, clients may want to accelerate the transfer of an 

inheritance, or there may be complex real estate holdings or a family property 

that should remain in the family and receive funding for operational purposes 

for many years after the Maker of the Trust passes away. In short, a Trust may 

or may not be a good idea, depending on the financial circumstances and 

goals of each client.

A Trust is a separate legal entity (similar to a corporation), as it has a 

separate tax identification number; and the Trust can continue to operate 

after a person who established the Trust passes away. A Trust always has three 

actors: 1) Grantor or Settlor (the original person (can be husband and wife), 

who establish the Trust; 2) Trustee – the person or entity who administers 

the Trust and makes managerial and investment decisions (i.e. attorney, 

bank); and 3) Beneficiary – the person or charity that receives the benefit of 
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the Trust. Often, when spouses or individuals establish a Family Trust, the 

original Grantor wears all three (3) hats simultaneously Grantor/Trustee/

Beneficiary. The Trust is designed so that the role of Trustee and future 

Beneficiaries can change when the original Settlor/Grantor is no longer able 

to serve as Trustee or after that person passes away.

Most personal or Family Trusts are revocable during the lifetime of the 

Grantor. This means that the person who makes the Trust has the ability 

to amend, change, alter, cancel and end a Trust, if they deem that is best 

for their financial needs. This makes sense so there is maximum flexibility 

to address changes in financial circumstances should they occur. Any 

inheritance that is passed on to others in a revocable trust is fully taxable. 

Likewise, the normal legal fees that apply to the Probate of a Will also apply 

to the winding-up and distribution of a Trust. Another common problem is 

that clients spend the time and money to create a Trust, but don’t receive 

any follow-up instructions and fail to take steps to transfer property into 

the Trust. (i.e. they don’t place their financial investments accounts, bank 

accounts or real estate into the Trust). Due to this very problem, most canned 

Trust packages contain a Pour Over Will. In the event someone passes away 

with some property in their individual name (i.e. T-Bills, CD’s, gold coins, 

cash in a bank account, vehicles, etc.), these assets “pour over” from the 

Probate Estate and Will into the Trust. In almost 100% of the cases, even if a 

person has a Trust at the time of their death, they have at least some property 

in their individual name and Probate of a Will must occur.

Most attorneys don’t explain what I’m about to explain in clear and 

concise terms. My job as an educator is to help explain these documents 

to clients so they understand how they fit together. In the following 

hypothetical, I am pretending that a husband and wife client have set up a 

family Trust, and they have $1 Million, and $950,000 is titled in the name 

of the Trust, and they have $50,000 of other assets in their individual name 
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at the time of death. The administration of this hypothetical Estate will play 

out along the following lines. Upon the death of the first spouse (exactly the 

same as a Will), we normally do not have to Probate an Estate at the death of 

the first spouse, because all assets are usually going to the surviving spouse, 

who is at a 0% tax rate in Pennsylvania. The Trust assets also continue in 

the Trust and can be used for the benefit of the surviving spouse. Upon the 

death of the second spouse, most Trusts have provisions that the Trust must 

be concluded (“winding up”) and an inheritance distribution is made to the 

surviving beneficiaries of the Trust. (i.e. children). In some circumstances, 

there may be reasons to keep a Trust open for several years after the death 

of the original Grantors, but usually not. Also, for each year that the Trust 

remains open, a separate tax return must be filed for the Trust and income of 

the Trust is taxable (the same way an ongoing corporation or individual has 

a duty to file income tax returns each year). Upon the death of one or both 

Grantors, the Trust becomes irrevocable.

The law firm that is hired to administer the Will / Trust estate must 

take several actions. First, they will in almost all circumstances Probate 

the Pour Over Will. It is necessary to have Letters Testamentary issued 

by the County Register of Wills Office (this is the paperwork and court 

authorization for an Executor to have the legal powers to administer an 

Estate). Short versions of these testamentary letters are issued called “short 

certificates.” The law firm will also prepare a Certificate of Trust, which 

establishes that the successor Trustee is now the Trustee in charge of the 

Trust. None of the banks, financial institutions, insurance companies, 

medical billing companies, utilities or the myriad of other institutions that 

must be contacted following death will be able to speak or interact with 

the Executor/Trustee and law firm without proof of the short certificate and 

Certificate of Trust. Without this magic ticket – it is impossible to take action 

to administer and conclude a Trust / Estate.
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The Will is a private document, and at the time Probate is started, 

a copy of the Will is attached. A copy of the Trust is not submitted when 

Probate is started, and one of the advertising methods of selling Trusts is that 

someone can keep their Estate and affairs private. For some clients, they may 

have very strong reasons in which they don’t want other family members to 

know the details of their Trust. For most of us, unlike your favorite Agatha 

Christie mystery, the family does not gather for the reading of the Will and 

the butler receives everything (in the billiard room with the candlestick….).

Under this hypothetical, let’s assume that this family has three (3) 

children, who will each inherit 33.3% under the Trust. The exact same 

Probate Administration must occur, as all of this inheritance is subject to the 

exact same Pennsylvania Inheritance Tax rate (parent to child is 4.5%), the 

same Pennsylvania Inheritance Tax Return (PA 1500) must be prepared, a 

copy of the Trust or an Abstract of the Trust must be submitted with the tax 

return or can be reviewed by the Department of Revenue. The exact same 

schedule of legal fees applies to most Trust Estate Administration as a regular 

Will Estate Administration.

The purpose of providing a detailed hypothetical Trust / Will 

Estate Administration example is to help explain why complex Trust 

documents really don’t provide much, if any cost, savings, tax reductions 

or other advantages for most typical American families. The Pennsylvania 

Inheritance Tax is the same. The legal fees in Trust Administration are the 

same. There are some advantages in the speed in which Trust funds can be 

distributed to beneficiaries. However, most law firms do not make preliminary 

distributions from Trusts or Estates without having a solid understanding of 

the total assets and debts (which can take some time) and until a tax return 

is prepared and taxes have been paid. In the not too distant past, federal gift 

and estate taxes could be prohibitively expensive in Estates. These are now 

being phased out and generally don’t impact most middle- and upper-income 
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Americans. (I encourage you to go on the internet and type in the amount of 

the federal exemption for the year you are reading this book. Keep in mind, 

that exemption is x2 for spouses).

While my prior comments offer a skeptical view of Trust documents 

(for most middle-income families), there can be sound reasons to create a 

Trust. Some Trusts are only created after death if certain circumstances as 

specified in the will occur. This is called a Testamentary Trust. A Special 

Needs Trust may be necessary to provide supplemental funding for a 

beneficiary with a disability or special needs. We typically create a child Trust 

that is only activated if a younger minor child or grandchild will receive an 

inheritance. Pursuant to the Uniform Transfer to Minors Act under the PEF 

Code, Court supervision and the safeguarding of funds through a Trustee is 

required for any minor who receives an inheritance. Some clients have adult 

children who suffer from drug, alcohol, mental illness and related problems, 

or may just simply be a spendthrift, as they are not skilled at managing and 

preserving funds. In these cases, it would be wasteful to provide a large 

inheritance to these individuals, and a Trust is a good vehicle to benefit these 

individuals without having the assets wasted.

In this small book, it is impossible to explore all the nuances and 

variables involved in different types of financial investments, tax savings, 

and whether or not a Trust can provide additional tax savings. I recommend 

that each client have a team of advisors (Attorney – Financial Planner – 

Accountant). Each advisor should exercise their role in the process̀  and 

respect the role of others and the three should be in contact with each other 

to make sure that someone has the most advantageous tax treatment for 

retirement and financial investments. In sum, while I am a bit jaded toward 

Trusts because I’ve seen too many clients pay thousands of dollars for a large 

booklet of documents and have been sold on the concept that they will 

save lots of money in future taxes and legal fees, I must be the bearer of bad 
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news and explain why that is usually not the case. However, there are many 

different types of Trusts with many different uses. It is important to have an 

experienced attorney who is willing to sit down and listen to each family’s 

unique circumstances. Sometimes, a Trust is a better Estate Planning vehicle.
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Chapter 5

Power of Attorney – Protecting Older Family 
Members from Financial Fraud

When most clients meet with me for an Estate Planning appointment, 

they are concerned about finalizing their Will, but are less concerned and less 

knowledgeable about a Power Of Attorney . In other circumstances, an older 

family member is taken ill or starts to experience dementia. When their child 

or a younger family member or friend attempts to interact with a bank to 

pay bills or contacts a financial investment broker, they learn that the bank 

or brokerage cannot discuss their customer’s private account information 

without a valid POA in place. In my view, the POA is as important as a Will 

in creating a comprehensive plan to protect an older client. It is likely that a 

client’s health will deteriorate in the future, and when an emergency occurs, 

the POA must be in effect.

The Pennsylvania Legislature adopted a new POA law which went 

into effect in 2015. The Legislature saw too many instances of elder abuse 

and financial fraud involving POAs and tightened-up the rules and identified 

eight (8) areas of common abuse. These eight (8) powers must be specifically 

called out and included in the new POA, otherwise, the Agent does not have 

the administrative authority to take such actions. Based on the new law and 

also based on a Pennsylvania Supreme Court case that occurred at the same 

time, banks and financial institutions can be held liable and must refund a 

customer’s financial loss if an Agent has acted under a POA if not specifically 

authorized to do so within the express terms of the POA. Accordingly, banks 

and other financial institutions carefully scrutinize these documents and have 
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the ability to delay setting-up a new POA bank account and can even contact 

the attorney that prepared the POA document and request an opinion letter 

to clarify which powers are authorized under the POA. Are you confused? 

The following section attempts to remove this confusion by providing a clear 

explanation of POAs.

what exactly is a poa? A POA is a document that is only in 

effect while someone is alive. The moment someone is deceased, the POA 

comes to an end. The person who signs and makes this document is called 

the Principal. The person who has a fiduciary duty (a duty of care and trust) 

to take action to assist and protect the principal is called the Agent. The 

purpose of a POA is that an emergency plan is in place and the Principal 

can designate an Agent in advance to be a decision-maker and advocate and 

this person can take all necessary actions to protect the Principal should the 

need arise. The Principal could suffer a stroke, a heart-attack, may suffer from 

dementia, etc. The onset and the need for the Agent to take action could 

occur suddenly (i.e. stroke or car accident) or could occur slowly (i.e. dementia 

or physical deterioration). Overall, the purpose of the POA is an Agent can 

step-in when needed and can help manage the affairs to properly care for the 

Principal.

what is the difference between a limited and 
durable poa? In estate planning, we typically prepare a “Durable 

General Power of Attorney.” “Durable” means that it goes into effect when 

the Principal signs it and remains in effect until the Principal passes away 

or revokes the POA. “General” means that broad financial and medical 

decision-making powers are combined within the document. A “Limited” 

POA is limited in time and scope. For example, if a husband and wife are 

selling their home, but the husband has had to move to another state to start 

a new job, he can sign a Limited POA or authorize his spouse, an attorney 

or some other trusted advisor to be able to sign the paperwork and Deed 
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at a real estate closing so that he does not need to be present. The powers 

conferred are of a short duration (i.e. 90 days) and are of limited scope (i.e. 

signing real estate closing documents only).

what are the financial and medical powers, and 
should these be separate documents? The financial powers 

included in the general POA include all things a Principal normally does to 

manage their personal finances. (i.e. pay bills, write checks, make investment 

decisions, manage, buy or sell real estate, vehicles, obtain loans, etc.). Medical 

powers include all things that a Principal would otherwise normally do for 

themselves in managing their health care (i.e. take medicine, decisions about 

operations, being able to speak with a hospital, doctor or nurse without 

violating HIPPA requirements, decisions about visiting homecare nursing, 

decisions about assisted living or skilled nursing care, etc.). In some instances, 

clients request a separate medical and financial POA. This is usually triggered 

by having one family member who is in the health care field, and another 

family member who is in business or has a financial background. Whenever 

necessary, I don’t recommend having both types of powers combined into a 

single POA. The rationale behind this is to reduce decision-making conflict. 

For example, who should make a decision about entering a skilled nursing 

facility? On one hand, this is a medical decision that impacts the Principal’s 

health care. On the other hand, this is a service that must be paid for and 

there must be sufficient funds and the quality of the care facility will be 

based on an understanding of the overall financial assets. Is this a medical 

or financial decision? What if there is a disagreement between the medical 

Agent and the financial Agent, who should prevail? In order to avoid this 

conflict, we recommend having a combined POA document.

who should serve as agent and should there be a 
co‑agents or a back‑up agent? The person who serves as an 

Agent under a POA has a fiduciary duty to protect, advocate, assist and look 
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out for the best interests of the Principal. Any violation of this fiduciary 

duty can result in the removal of an Agent and can also result in both civil 

and criminal liabilities. Given the gravity of this choice, an Agent should 

be a highly trustworthy person who is a good decision-maker and who is 

responsible at handling money. Having an Agent who lives nearby and 

is available to render assistance is better than an Agent who lives on the 

other side of the country. We do not have a crystal ball and never know 

when someone may need help or when someone may die. It is necessary to 

have secondary and perhaps tertiary (third) back-up person(s) in the event 

the original Agent cannot serve in this capacity. It is permissible to have 

Co-Agents who serve jointly as Agents. This is often a good idea and we 

typically include flexible language for better efficiency. For example, the idea 

is the Co-Agents will communicate and cooperate with each other, but if one 

Agent is local and needs to go to a bank to sign a check, they can do so and 

can sign a check on their own without the other Agent needing to also be 

present and sign. Of course, there are many variables and we will prepare the 

POA based on the express wishes of the client.

what if i’m not ready to turnover financial 
decision making to my children? The most frequent question 

I get when reviewing POAs with clients goes something like this: “Scott, 

we now understand what a POA is, but I’m a little hesitant. I’m in good 

health and am enjoying an active retirement. I’m not quite ready to hand 

over the keys to the kingdom and I don’t want my child snooping around my 

checkbook.” I write that with some humor – but it is a serious and legitimate 

reservation. Please think of a POA as a safety blanket for the future. When 

someone signs the POA, it is technically in effect. However, the Agent signs 

an Acknowledgment of Agent form. This is a pledge that instructs the Agent 

to look out for the well-being of the Principal, and this Acknowledgment 

Form provides notice to the Agent that they cannot spend funds on 

themselves; and violations and breaches of the Agent’s fiduciary duties will 
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result in criminal and civil liability, etc. The Agent can sign this form two 

(2) weeks, two (2) months, two (2) years or twenty (20) years after the POA 

is signed. In other words, the Principal’s signature must be signed, witnessed 

and notarized in order for the POA to be valid. The Agent, however can sign 

at any point in the future and that signature only needs to be witnesses, not 

notarized. If clients want an extra level of security, we keep all POAs in our 

Will vault. The Agent must contact our law office in order to have access 

to the POA and sign, and through this method, the client has the peace 

of mind of knowing that we are working with and carefully watching the 

actions of the Agent. In most family circumstances, when an older person 

starts to slow down and needs extra help, they begin to ask for help. Likewise, 

their children or other family members start to step in and volunteer to 

offer help. It is generally an orderly process. The point is, the POA needs 

to be signed now in the present so that the protections are in place, but 

this document may not be needed for many years in the future, if at all. It 

is a security blanket and insurance policy so that, in the event of a future 

emergency or decline in health, a plan is in place for an Agent to quickly 

step-in and help care and manage the finances of an older person.

what are “springing” powers and are they 
recommended? A springing power in a POA is a specified future 

triggering event which prevents an Agent from exercising any actions under 

the POA until that event occurs. The springing clause may state, if a medical 

doctor determines that I am mentally incompetent or cannot perform the 

basic functions of care for myself, the powers conferred in this POA shall 

be activated. Clients are worried about losing control over their finances or 

medical decisions and request an extra step to make sure the POA does not 

go into effect until it is absolutely necessary. Generally, I do not like springing 

powers and do not recommend the use of a springing clause. The reasons 

for my reluctance are simple. First, placing the decision-making power in 

the hands of a doctor may result in added costs and time delays, and there 
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is a slight danger that the doctor may make a decision that is different from 

what the client had in mind. A bank won’t take action under the springing 

power type of POA without a doctor’s order. Second, a Principal should either 

trust their Agent or not. If there is any seed of doubt as to whether an Agent 

will act in the Principal’s best interests and look out for their well-being, 

that person should not be selected as an Agent. It is my view that springing 

powers may create more problems than they are worth.

what happens if someone is incapacitated but has 
no poa in place? The reason why I say that the POA is as important 

as a Will in Estate Planning is due to this question. If there is an emergency 

and a client has had a stroke, has had a heart attack, was in a car accident, 

dementia has quickly advanced so that he or she are no longer of sound mind, 

or some other similar emergency occurs, there needs to be someone who has 

the legal power to step-in, pick-up the pieces, and manage affairs. If someone 

has lost the mental capacity to make a decision or is unconscious in a 

hospital bed, it is too late to enact a POA at that time. We cannot effectuate 

this document after the fact.

If no Agent is designated via a valid POA, the only recourse is to go through 

an expensive and lengthy civil action process to have a Court legally 

determine that someone is incompetent and to appoint a Guardian to care 

for the person. The Guardian appointed by the Court may be someone other 

than the family members of the incapacity person. Medical evidence must be 

presented to the Court regarding the condition of the person.

It is much more efficient, economical, speedy and practical to have the safety 

blanket of a POA in place. Now, if an emergency were to occur, the Agent 

can start to exercise powers under the POA, and no court proceeding is 

required. It is foolish and risky for anyone not to have a POA in place.
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are older clients in danger of being victims of 
fraud? One of the saddest parts of my job is seeing the destruction and 

damage by the dregs of society who prey upon infirm and vulnerable older 

persons. There are many resources available to help prevent elder abuse and 

financial crimes. The Pennsylvania Attorney General’s Office has developed 

good resources and each County has an Area Agency on Aging (AAA). This 

agency is tasked with looking into and protecting older clients and has the 

power to initiate cases and has some investigation and enforcement powers. 

However, sadly, family members, attorneys and authorities typically only 

become aware of a problem after the damage has already occurred.

I have seen fraud and theft of all types and there are too many examples 

to recount in this short book. One common theme is some people plan for 

retirement and set money aside, while many other people have no plan and 

are facing a life of poverty in their elder years. For those that don’t have any 

moral compass, the light bulb goes off in their head and their new job is to 

latch onto an unsuspecting older person, start to provide services such as 

clearing, caring, running errands, etc. It is only a short step until they start 

helping to pay bills, which can quickly lead to them paying themselves and 

draining down a bank account. Sadly, too often it is irresponsible family 

members who are the perpetrators of these crimes.

The best remedy to avoid these problems is for adult children, other family 

members and trusted friends and neighbors to be vigilant and to carefully 

scrutinize those who are providing care services to older persons. A balancing 

act must be achieved as older persons want to maintain their independence 

and don’t want to admit that there may be a problem or be able to see 

that a family or friend may have a malevolent intent. A monthly review of 

bank statements (which is easier if a POA account is established) is a smart 

auditing method to monitor if any improper payments or unexplained cash 

withdrawals are occurring.
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Chapter 6

Advanced Care Directive (Living Will)

An Advanced Care Directive, Living Will, a Health Care Proxy, and 

a Medical Power of Attorney have some similarities, but are not exactly the 

same thing. An Advanced Care Directive provides legal directions regarding 

care decisions in the event a patient cannot speak for themselves. The Living 

Will is a type of Advanced Care Directive and is focused solely on the end-of-

life termination of life support. A Proxy is an authorization for someone else 

to make this decision. A Medical Power of Attorney usually involves a broad 

range of medical decision-making vested in an Agent and involves many 

other medical care decisions beyond the end-of-life decision.

Generally, you do not need to have an attorney for the Advanced Care 

Directive document, and if you have had to go into the hospital any time 

recently, the hospital requests that you provide a copy or sign on the spot, 

and this document is scanned and part of your computerized medical chart. 

There are different versions and adaptations of these documents, and some 

religious organizations and other advocacy groups provide free or low-cost 

forms online. (One popular free or low-cost document is the 5 Wishes form, 

developed by the nonprofit organization Aging with Dignity - which can be 

found online.) The common denominator in all of these forms is to provide 

a voice for people while they are alive and while they are of sound mind, so 

they can provide both a legal directive, as well as clear communication to 

family members, hospitals, doctors, etc. regarding end of life decisions when 

they are likely not conscious and unable to speak for themselves.
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I like to use the term “Advanced Care Directive” because when I 

use the term “Living Will” – I find the client hears the word “Will” and 

they generally know what a Will is, and confusion then ensues as to why 

this document is not part of their regular Will or how a Living Will is 

different from a regular Will. Pennsylvania’s PEF Code authorizes the use of 

Advanced Care Directives so that a person can make an advanced decision 

about the removal of life support systems. This involves a very narrow set of 

circumstances. Medical doctors must determine that someone has essentially 

died or are in a persistent vegetative state and is being kept alive by 

machinery and equipment at a hospital. When the doctors advise the family 

that there is no hope of recovery and there is nothing more that medical 

science can do, they recommend the discontinuation of life support systems. 

The ACD form contains a series of instructions and these have changed little 

over the past 25 years: I do / do not want to …. This involves questions about 

resuscitation, feeding tubes, surgery, blood products, breathing machines, etc. 

Most clients have the mindset, if I am in this condition, I don’t want to live 

any longer and want to pass away and the hospital and family are authorized 

to disconnect life support systems. Other clients have the attitude, you never 

know what may happen and never want any life support disconnected. There 

are always outlier stories of people waking up from comas after several years, 

and these stories place a seed of doubt. Let’s face it – it is not a lot of fun 

to contemplate the end of our lives. I can’t tell you how many times I’ve sat 

down with a married couple, and they had no questions whatsoever regarding 

their Will and POA, but they agonize and spend much time in discussions 

about the Advanced Care Directive.

I sometimes get comments, “Oh – those things don’t work. Mom had 

a heart attack, and the ambulance crew worked on her in the living room, 

they worked on her all the way to the hospital, and they worked on her at 

the emergency room. They didn’t care that she had a Living Will.” This 

statement reflects a common misunderstanding. Medical professionals don’t 
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know someone’s condition when an emergency occurs – they are ethically 

and legally obligated to do all they can to try to save the patient’s life. The 

decision regarding disconnecting life support only comes later, after doctors 

have tried everything else and confer and agree that nothing more can be 

done. At this time, they recommend that life support systems be terminated, 

and the family is asked to make this decision. It is agonizing and every 

hospital has stories of family members arguing in the hallway when there is 

disagreement about how to proceed.

The Advanced Care Directive is really written as a direction to family 

members. The goal is to avoid arguments or disagreements about what should 

be done. Again, when people are grieving and emotionally distraught, it is 

the absolute worst time to leave these questions to chance. The purpose of 

the Advanced Care Directive is to provide clarity, and a person can decide 

for themselves if their life should draw to a close under these circumstances, 

so that their family does not have to make this decision and the feelings of 

guilt sometimes associated with it.

It should also be noted, most people do not pass away through the 

withdrawl of life support systems. In other words, even when older patients 

are admitted to the hospital and their health is failing, most patients pass 

away naturally without the withdrawal of life support. But this event can and 

does occur. As part of adopting a Comprehensive Estate Plan and creating 

your own “Legacy of Love,” it is crucial to spend time thinking through these 

decisions and providing clear direction to your family.
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Chapter 7

Death, Taxes & Probate in Pennsylvania

Unless someone has gone through the Probate process in the past, 

most people have little idea about the legal requirements and what steps 

are necessary in order to administer an Estate after someone passes away. 

This process is called Probate. Probate means “to prove a Will.” The legal 

requirements for Probate are set forth under Pennsylvania law (the PEF 

Code). When a loved one passes away suddenly, less knowledgeable families 

question why they can’t simply access a bank account right away and why 

any paperwork has to be filed or taxes paid. By law, the process is more 

complicated, and the intent of the statute is to make sure appropriate bills 

are first paid and that an inheritance is passed to the appropriate beneficiary 

pursuant to the Decedent’s Estate Plan.

In the same way a POA is only in effect while someone is alive and the 

moment they pass away, the Agent under the POA no longer has any legal 

power, a Will only has legal binding effect after someone passes away. Prior 

to that, it does not matter if the Will designates that a certain beneficiary is 

to receive a bequest or asset, if that asset is no longer part of the Estate at the 

time of death (i.e. sale of a house), the Will cannot reach back in time and 

undo the prior lifetime transfer.

Estate Probate begins by designating a person who has administrative 

control and has a fiduciary duty under law to properly carry out the Estate 

and to make sure that funds are handled properly, and bills are paid in 

the appropriate order. In the case of a valid Will, this person is called the 
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Executor. When there is no Will (an Intestate Estate), this person is called an 

Administrator. In both instances and so that there are uniform rules under 

the PEF Code, both an Executor and Administrator are referred to as the 

Personal Representative.

steps in the probate process

There are many steps, notices, administrative actions and other 

detailed requirements set forth in the PEF Code. At the time we begin a new 

Estate, I find it is helpful to describe the three (3) basic phases in a typical 

estate.

Phase I
opening an estate and gathering 

asset and debt information

A Probate Estate begins by filing a Probate Petition at the Register of 

Wills Office for the appropriate Pennsylvania County where the decedent 

resided at the time of death. In the case of a Will, the original valid Will must 

be presented and is then kept on file at the Register of Wills Office, together 

with a death certificate. The person who is designated as the Executor is 

appointed and swears an oath to properly administer the Estate. In the event 

the person who is designated as the Executor or back-up Executor cannot 

serve, there is a procedure to appoint an alternative Executor in their place. 

Similarly, in the event no Will exists, an Intestate Probate Petition can be 

filed. The nearest family members are the designated beneficiaries of an 

estate, and these parties are also entitled to serve as the Administrator of the 

Intestate Estate. The law firm in charge of the Estate must determine which 

family members are the closest living relative to the decedent. The Personal 

Representative is authorized by the Court system to administer the Estate and 

take all necessary actions to begin this work.

The Register of Wills Office issues Letters Testamentary (in the case of 

a Will) or Letters of Administration (in the case of an Intestate Estate). This 
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is the official sealed paperwork from the Court system which demonstrates 

that the Personal Representative has the legal authority to carry out the 

Estate. We also request several shorter abstracts of this document which 

are referred to as a “Short Certificate.” The short certificates are critically 

important. Any dialogue or conversation with a bank, a financial institution, 

a creditor, an insurance company, a hospital or medical billing company, 

PennDOT regarding the transfer of a vehicle title, a financial broker in 

charge of the selling of a stock or bond, or any other kind of office that has 

some financial connection to the Estate, requires a short certificate so that 

they have evidence that the Personal Representative has the legal authority 

to administer the Estate.

One of the first steps is to open an Estate checking account. A new 

EIN number for the Estate must be obtained from the IRS to open the bank 

account. Only the Executor or Personal Representative can sign checks, not 

the attorney. However, the practice in my law firm is we keep the checks and 

check book register. We must account for all funds in and out of the Estate, 

and there are consequences if the Personal Representative makes improper 

payments out of the Estate account. If the Personal Representative insists on 

holding on to the checks and account, we simple don’t take that Estate.

At the onset of a new Probate Estate, notices must be sent to 

beneficiaries (even if these beneficiaries won’t receive anything). The short 

certificate is needed for the processing of nonprobate assets (described below). 

In the case of winding up a Trust, it is necessary to have a Certificate of 

Trust which designates the Trustee’s authority, and it is usually necessary 

to also Probate the Pour Over Will, so that a short certificate can be 

issued and so that the Trustee and law firm can communicate with all 

financial stakeholders in winding-up and closing out a Trust. In sum, the 

short certificate is the magic ticket, without this paperwork, it is virtually 

impossible to communicate with financial institutions and take the 

appropriate steps to administer an Estate.
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The first phase of the Estate is the most time consuming. Time is spent 

gathering up information regarding all assets and debts of the Decedent. 

Most people are generally well organized, and this information is at hand. 

(Again, the purpose of the CEP is to organize this information.) For other 

people, their financial records are disorganized, and we are never quite sure 

at the start of Probate what other assets or debts will be discovered in the 

process. It is important to monitor the mail and we typically have the mail 

delivery forwarded to the law office so that we can see if any bills, debts or 

asset information is sent to the Decedent. As mentioned previously, there 

is no great supercomputer in the sky that has an instantaneous snapshot of 

person’s total financial picture. Unless paperwork is organized and unless the 

Personal Representative and the law firm are diligent in investigating all asset 

and debt information, there is a danger that an asset could be missed because 

it is unknown.

Phase II

pennsylvania inheritance tax return

The initial work at Phase I is the longest part of an Estate. The 

major milestone in nearing completion of the Estate is the filing of the 

Pennsylvania Inheritance Tax Return (Pennsylvania Department of 

Revenue Form 1500). This is a type of tax return form that is specific to the 

Pennsylvania Inheritance tax. A more detailed explanation of taxes and 

tax rates is described in this chapter. This tax is a tax on inheritance. In 

other words, debts of an Estate must be paid before any beneficiary receives 

an inheritance. The Pennsylvania Department of Revenue doesn’t care if 

someone receives an inheritance in the form of cash, or the transfer of an 

IRA account, whether the asset is a Probate or Nonprobate asset, whether 

someone receives real estate, etc. Instead, these tax returns are carefully 

scrutinized and reviewed by the Department of Revenue. These auditors 

make sure that every penny is counted in and out of an Estate. The Personal 

Representative must attest that all bills have been paid or resolved. Most 
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importantly, the Department of Revenue Probate Auditors review which 

beneficiary receives which assets and determine that the appropriate tax rate 

is applied and has been paid, or whether the asset is exempt for taxation.

I have had several CPA and accounting friends who indicate that the 

accounting in a Probate Estate and the schedules in the PA 1500 make little 

sense to them. There is a reason for this, these processes and forms were 

developed over 100 years by judges and lawyers in administering Estates, and 

not by accountants. It is not a simple process and it is not a do it yourself 

process. It is strongly advised that an experienced law firm prepare and 

finalize the accounting and PA 1500 form. In fact, CPA and accounting firms 

are not licensed to practice law and are prohibited under Pennsylvania law 

from providing legal advice or from signing the PA 1500 tax return, unless 

the CPA firm is the personal representative for the estate. (Many CPA firms 

can and do prepare the PA 1500 form, but they cannot sign them).

Phase III

closing the estate

After the tax return is finalized and filed, the bulk of the work of the 

Estate is done. The tax return is carefully scrutinized and reviewed by the 

Pennsylvania Department of Revenue. This process can take anywhere from 

two (2) to eight (8) months, depending on the backlog at Revenue. Generally, 

the Pennsylvania Department of Revenue auditors complete their review 

three (3) to four (4) months after it is submitted, but longer review times 

can occur. It is necessary to receive a report back from the Department of 

Revenue. This assessment report indicates whether or not the Department 

has any questions about the tax return and itemization of expenses and 

assets, and whether all taxes have been paid or if any taxes or penalty is still 

owing. One frustrating occurrence for both an Executor and the law firm 

handling the work is what if some type of financial information changes after 

the tax return has been submitted. In these cases, particularly if this involves 
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a significant financial change or the payment of additional taxes or the 

processing of a tax refund, an amended tax return must be filed. The Estate 

cannot be closed until the final tax return has been reviewed and accepted by 

the Department of Revenue.

The practice in my law firm is to try to get a complete handle on 

asset and debt information as quickly as possible after the Estate is opened, 

and to make a preliminary distribution to beneficiaries if practicable. All 

beneficiaries sign a release agreement before receiving any funds, and in 

the case of a preliminary distribution, they are advised that if there are 

material financial changes or new bills discovered, they may have to pay 

back a portion of the funds received. As a general rule, we attempt to pay 

seventy percent (70%) of an estimated inheritance as early as possible. 

The final thirty percent (30%) is held back as a contingency in case of any 

major unforeseen changes and is paid to the beneficiaries when the Estate 

is finalized and closed. Of course, if there are debts owed (i.e. medical bills, 

credit card bills), all debts must be paid before any distribution is made.

Most Estates are closed via a family settlement agreement. This 

agreement contains a financial accounting of the Estate and all beneficiaries 

receive a copy and sign a release agreement which states that they agree the 

Estate has been properly administered and agree to not sue the Personal 

Representative. Other Estates cannot be closed via a family settlement 

agreement (i.e. there are beneficiaries outside of the family unit, there is 

a charity that will receive a bequest, etc.). In these cases, a formal Estate 

accounting is submitted to the Court. If anyone files an objection to the 

accounting, the Court will schedule a hearing and spend time hearing both 

parties as to why there is an objection to the accounting. The local Register 

of Wills Office also reviews and audits the accounting and some larger 

counties have full-time auditors on staff. Very few formal accountings receive 

an objection, particularly if the Estate has been properly administered and 
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all the requirements of the PEF Code have been followed. In general, Estates 

that require a formal accounting require more time delays and have higher 

attorney costs.

After all steps are completed, after all real estate and other assets 

have been sold, after the tax return has been filed and accepted, after 

all beneficiaries have received their inheritance, and after a final formal 

accounting or family settlement agreement has been approved and signed by 

interested parties, the Estate can officially be closed. A final status report is 

filed and the Register of Wills Office marks the file as closed.

probate vs. nonprobate assets

One confusing feature of Estates is the difference between a probate 

and Nonprobate asset. Clients spend quite a bit of time reviewing their 

Will and crafting a carefully considered distribution plan. The Will only 

governs Probate assets and does not control the distribution of Nonprobate 

assets. For most typical middle-class American families, I find that 2/3’s of 

their assets is Nonprobate, and only 1/3 are Probate assets! A Probate asset 

is something that is in the name of decedent alone, and there is no other 

designation as to what should occur with the asset after death. For example, 

if someone passes away and they have $20,000.00 in their bank account, they 

own a car worth $12,000.00, they are the sole owner of their home which 

is worth $200,000.00, and they own 100 shares of AT&T stock, all of these 

are examples of assets that are in their name only and are the assets that 

comprise their Probate Estate. In other words, these assets can be liquidated, 

will come into the Estate checking account, and the distribution plan under 

the Will determines how these Probate assets are distributed.

Nonprobate assets are the opposite of the above. Nonprobate assets 

could be in the name of the Decedent alone or could be titled under a joint 

account. If the Decedent has provided special instructions regarding how 



50

these funds should be distributed upon their death, those funds will be 

distributed based on those instructions, and the Will does not supersede 

these instructions. The Nonprobate asset will be distributed directly from 

the financial institution to the Beneficiary and the funds typically are not 

deposited into the Estate checking account. For example, if the Decedent has 

a life insurance policy, they have likely completed a beneficiary designation 

form which indicates how the insurance proceeds should be paid. Similarly, 

if there is a financial investment account, a 401(k) or IRA retirement fund 

or an annuity, in almost all cases, there is a beneficiary designation form 

and these funds will be distributed to that person. In a bank account, the 

Decedent may have taken steps to place another person as a joint owner on 

the account or completed a “TOD” form (transfer on death) with their local 

bank. In this case, the bank has instructions regarding how those funds 

should be distributed after death. To further complicate this topic, some 

traditional Probate assets such as a house or a bank account can be rendered 

into a Nonprobate asset by taking some action to designate a Beneficiary, 

and some traditional Nonprobate assets can be rendered a Probate assets, 

which would be the case of a 401(k) retirement account that has no named 

Beneficiary or the named Beneficiary has died and there are no alternative 

instructions regarding distribution of this assets. Are you confused yet?

When I meet with clients and review their Estate Plan, part of the 

homework I give them and part of the review of the CEP document is to 

carefully review all of the Beneficiary designations for their Nonprobate 

assets to determine if these wishes are clearly written and are consistent 

with their intent. Sometimes, a light bulb goes off and a client hears the 

word “Nonprobate” and their brain jumps to a reasonable assumption of 

“non-taxable.” That is not the case. Other than life insurance, which is not 

taxed, the Pennsylvania Department of Revenue doesn’t care if someone has 

received an inheritance via the form of a checking account, they inherited 

Real Estate, an annuity has been paid directly by a financial institution 
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to a Beneficiary, or if someone has set up a new IRA retirement fund by 

rolling over the Decedent’s retirement fund into their fund. In all of these 

cases, there is an inheritance – a pile of money has been transferred from a 

person who has passed away to a person who is living. In all cases, we must 

track and account the inheritance, must report on the family relationship, 

must calculate the amount of tax owed, and make sure the tax is paid. Just 

because an asset is Nonprobate does not mean that it is not subject to the 

Pennsylvania Inheritance Tax.

federal inheritance taxes

The old adage is that there is nothing certain in life except for death 

and taxes. This adage turns out to be true and is the main purpose of 

having a legal Probate process. In this short book, there is not enough space 

to review all tax issues. In general, federal gift and estate taxes are being 

phased out and only apply to very large estates. Even families with multiple 

millions of dollars of assets are exempt from these federal taxes. (In 2019, the 

amount of the federal exclusion for an individual is $11.4 million and is X2 for 

spouses, or $22.8 million). In 2019, the federal gift tax exclusion for an annual 

gift is $15,000.00. This means that a husband and wife can pass on nearly $23 

million to beneficiaries before any federal gift or estate tax would apply and 

give a gift of $15,000.00 per person per year, without counting as personal 

income for the recipient. However, there are some other federal taxes we must 

pay attention to when administering Estates. First, if assets have a long-term 

capital gain, they could be subject to a capital gains tax of 15%. (i.e. stock 

shares increase from the point of purchase until the point of liquidation). 

Also, if an Estate or Trust achieves investment income from the date the 

Trust or Estate is created, a separate fiduciary return must be filed, and this 

income is taxable. (One of the disadvantages of a Trust is it requires its own 

annual tax return.) Finally, the final personal income tax return must be 

filed for the Decedent. Without this, the IRS and Pennsylvania Department 

of Revenue would not know the person has passed away. Suppose a person 
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passes away in March and has not filed their personal tax return. A personal 

tax return must be filed for the prior year, and also for the tax year in which 

they died. Frequently, the IRS forms are not available until the end of the 

year, and it is a frustrating experience for all involved that an Estate may 

have to remain open for an additional several months solely because the 

final personal tax return must be filed. Obviously, it is not known until the 

individual tax return is filed whether any refund is owed to the Estate, or 

any personal tax liability is owed to the federal and state government. There 

should be a simpler process to immediately file all final personal federal and 

state tax returns shortly after death. Unfortunately, this process does not 

exist.

pennsylvania inheritance tax

Unlike the federal taxes, the Pennsylvania Inheritance Tax applies to 

any inherited amount. The Pennsylvania Department of Revenue does not 

care if an estate is valued at $5,000, $50,000, $500,000 or $5 million, the 

same rate of taxes applies. As mentioned above, this tax applies to Probate 

and Nonprobate assets. This tax is calculated on the amount actually 

inherited. For example, if an Estate has a total value of $10,000, but after a 

funeral bill, other debts and professional fees are paid, there is only $1,000 left 

for distribution, for obvious reasons, the inheritance tax calculation is based 

only on the net $1,000 actually inherited, not on the gross $10,000 amount. 

We typically include language in the Will that the Estate will pay the 

inheritance tax. This means that the Beneficiary does not need to pay for the 

tax out of pocket or the amount of the inheritance is reduced to pay for the 

tax. For example, let’s suppose that a parent has passed away and their child 

is to receive $100,000 exactly. In this case, the child will be paid the $100,000 

so long as funds are available to do so, and the 4.5% tax which applies to an 

adult child is also paid by the Estate ($4,500). Again, funds must be available, 

and all bills and taxes must be paid before an inheritance is paid.
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The following chart explains the Pennsylvania Inheritance Tax (as of 2019):

BENEFICIARY TAX RATE

Spouse or Child Under 18 Years Old 0%

Charity, Religious or Nonprofit Entity 0%

Adult Children & Grandchildren 4.5%

Siblings 12%

All Others, Nieces & Nephews, Distant Family, Friends 15%

Some states don’t have any inheritance tax, while other states do have 

such a tax. This is an important source of revenue for the Commonwealth 

of Pennsylvania and helps fund public education, roads, senior services, 

state parks, medical assistance and all of the services provided by state 

government. If 100% of an Estate is going exclusively to a surviving spouse 

and there are no other beneficiaries at any tax level and no special actions 

such as the transfer of Real Estate are required, it is usually not necessary 

to open Probate upon the death of the first spouse. When we work with a 

married couple in Estate Planning, we explain this process and are planning 

on the Probate of the total estate only upon the death of the second spouse. 

If there is any gift to children or grandchildren or others at the time of the 

death of the first spouse, then Probate must be opened. Most Estates have 

everything going to the surviving spouse at a 0% Pennsylvania tax rate, 

and then going to children and grandchildren, who are at the 4.5% tax rate. 

While I wish I could report there are no taxes at all, 4.5% is really not too 

bad given all the services provided by state government. If the Beneficiaries 

in the Estate are more distant family or friends, the Pennsylvania inheritance 

tax cost is significant at 15%.

fiduciary & professional fees in probate

I sometimes am asked the question, what is the legal fee for handling 

an Estate. Frugal clients are always looking to save money whenever possible 

and it is an intelligent and appropriate question to ask. I always try to provide 
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clear and straightforward answers and am always happy to explain legal 

fees and billing arrangements. There are several potential fees in an Estate. 

First, under Pennsylvania law, a fiduciary can charge a fee. (The Personal 

Representative, Executor or Administrator.) This is treated as taxable 

earned income, so in instances in which an adult child is the Executor and 

is the sole beneficiary or is a beneficiary with other siblings, they often elect 

to waive this fee. (The 4.5% inheritance tax rate is much lower than the 

ordinary income rate of taxation). In other circumstances in which there 

are many scattered beneficiaries or there is an Intestates Estate and the 

Administrator may inherit very little, these fiduciaries normally charge a 

fee. The law firm handling the Estate typically does 90% to 95% of the work 

required to administer the Estate and the job of the Personal Representative 

is not too time consuming. Some Executors are very hands-on and want to do 

all they can, while others live out-of-state and rely on the law firm to take all 

necessary actions. Please see the chart below which has a recommended fee 

schedule for fiduciaries. There is a flat 2% fee applied to Nonprobate assets, 

and a sliding scale applied to Probate assets. This is taken from Berks County 

Orphan’s Court Judge Peter W. Schmehl’s May 17, 2012 Order which sets 

forth a recommended fee schedule in Decedents’ Estates. These fees are based 

on the gross assets of the Estate, not the net amount available for inheritance.

It is often necessary to hire a CPA, accounting or tax preparation firm 

to prepare certain federal tax returns. Typically, if a final personal return 

must be filed, that is prepared by the law firm or by a tax preparer at a small 

fee. If a fiduciary tax return must be filed, that is more expensive and is sent 

to a CPA firm.

Our firm bills legal fees in one of two ways. Fees are billed either 

on an hourly basis, or on a percentage basis consistent with Judge 

Schmehl’s recommended schedule. Please note, Judge Schmehl’s Order is a 

recommended framework only. There could be circumstances which require 
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quite a bit of time and which result in a higher legal bill. For example, if 

there is a Will contest and hours upon hours must be spent in litigating a 

Will, all of that work will be billed on an hourly basis and the entire Estate 

could be eroded away with legal bills. Our firm charges a minimum fee of 

$3,500 for any Estate. The reason for this is very small estates often have 

more problems and take more time because there may not be enough funds 

to address all bills. The exact same steps are required in a small Estate 

compared to a large Estate. There are usually unknowns at the time Probate 

is opened. In other words, it is not uncommon to have some unknown debt 

pop up or there may be some new asset discovered. (I recently probated an 

Estate from a Depression Era client who didn’t want her children to know of 

her assets. What we thought was going to be a $100,000 estate turned out 

to be a $300,000 estate!). At the start of an Estate, we meet with a family 

and fill-out a spreadsheet in which we identify the amount of the Probate 

and Nonprobate assets. This gives us a ballpark estimate of fees and it is 

important to have a thorough discussion with the client about fees before the 

Estate begins.

Finally, clients normally like the way my firm bills for Probate Estate 

work. At the start of the Estate, we develop an estimate of the fees based 

on Judge Schmehl’s percentage fee schedule, and I often provide a further 

discount on top of that rate. Clients appreciate they are receiving excellent 

service at a fair price. It is our policy to bill the Probate fee either on a 

monthly basis in the event the Estate is on an hourly basis. If billed on 

a percentage basis, we normally split the bill into three payments at key 

benchmarks of the Estate administration. We bill 1/3 at the time of filing for 

Probate and presenting the Estate Petition, 1/3 at the time the PA 1500 tax 

return is filed, and the final 1/3 at the time the family settlement agreement is 

signed, and the Estate is closed.
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judge peter schmehl’s may 17, 2012 order 
fees in decedents’ estates

Suggested Fee Structure 
Executor or Administrator (Probate Assets Only)

VALUE OF ESTATE PERCENT FEE TOTAL FEE

$00.01 to  $100,000 5% $5,000 $5000

$100,000.01 to  $200,000 4% $4,000 $9,000

$200,000.01 to $1,000,000 3% $24,000 $33,000

$1,000,000.01 to $2,000,000 2% $20,000 $53,000

$2,000,000.01 to $3,000,000 1.5% $15,000 $68,000

$3,000,000.01 to $4,000,000 1.0% $10,000 $78,000

$4,000,000.01 to $5,000,000 0.5% $5,000 $83,000

Nonprobate Assets 2%

Suggested Fee Structure 
Attorney Fee 

 (Probate Assets Only)

VALUE OF ESTATE PERCENT FEE TOTAL FEE

$00.01 to $25,000 7% $1,750 $1,750

$25,000.01 to $50,000 6% $1,500 $3,250

$50,000.01 to $100,000 5% $2,500 $5,750

$100,000.01 to $200,000 4% $4,000 $9,750

$200,000.01 to $1,000,000 3% $24,000 $33,750

$1,000,000.01 to $2,000,000 2% $20,000 $53,750

$2,000,000.01 to $3,000,000 1.5% $15,000 $68,750

$3,000,000.01 to $4,000,000 1% $10,000 $78,750

$4,000,000.01 to $5,000,000 0.5% $5,000 $83,750

Nonprobate Assets 2%

In sum, consistent with Judge Schmehl’s recommended fee schedule, 

the larger the amount of Probate assets, the lower the percentage for the 

fiduciary fee and the attorney fee. As mentioned, the legal fees associated 
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with the administration of an Estate can vary. In all cases where major 

problems are detected early, in cases involving litigation, and in cases where 

the Executor or Administrator is unwilling to following legal advice, is not 

forthcoming with information, or is otherwise uncooperative, these cases are 

billed on an hourly basis. As a general rule, we provide good service at a fair 

price and typically offer some discount below the recommended fee schedule. 

We also send a monthly status letter regarding every open Estate until 

completion. This allows the Executor to know at all times the status of the 

Estate and what financial information or questions must be resolved.
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Chapter 8

Legacy of Love – 
Building a Legacy for Loved Ones

Hopefully you’ll agree, I’ve packed lots of practical information into 

this short little book. There is not enough space in this book to exhaustively 

cover all questions that normally come up during Estate Planning 

appointments. For example:

• Does it make sense to deed my home in the name of my children?

• What is the look back window for Medicaid eligibility?

• We are thinking of entering a nice assisted living community, 

what is the difference between a Type A, Type B and Type C 

contract?

• My goal is to stay in my home as long as possible, how can I do 

so?

• I’m a U.S. Veteran, what other services or benefits are available 

for Veterans?

• I’m not quite sure what type of funeral arrangements to make. 

What are my choices and how much does this cost?

• What happens if I run out of money and I can’t afford housing, 

food or medical care?

• What actions can I take to make sure my Estate is administered 

as smoothly as possible and the least amount possibly goes to 

governmental taxes?

The list of questions can go on and on, and in the event, you have a 

question that has not been addressed in this book, please reach out to me.
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 Most people, as we age, come to peace with the understanding that we 

are all going to pass away. It is not the most enjoyable conversation and we 

should not dwell on our own death, but it is important to focus on what will 

happen and what you want to happen after your passing. There is a recurring 

theme in the book, the passing on of an inheritance to other family members 

is not a simple or fast process. If fact, there are many required steps that some 

would argue make this process overly complicated. The reason why this is 

complicated, and the reason why there are state laws that govern this process, 

is that the Pennsylvania Legislature, and indirectly our judicial system, need 

to have an orderly and protected process so that a Decedent’s wishes can 

be carried out and so that there is not fraud or undue influence at the time 

someone makes their final Will. I will say this again -- death, the grieving 

process, and questions about money do funny things to people. Emotions 

bubble to the surface, and I’ve seen too many sad circumstances in which 

different family members come into conflict or try to grab all they can at the 

time someone passes away.

 The “Legacy of Love” described in this book is the legacy of getting 

legal affairs in order so that older clients can be protected later in life and 

so that the wealth they have accumulated over a lifetime of hard work and 

diligence can be safeguarded and properly distributed based on the client’s 

wishes. If important financial papers are scattered, the job of administering 

an Estate is difficult and as a result is more expensive.

 My hope for you in reading this book is that I’ve provided clear and 

concise explanations for some complicated topics. I hope I have encouraged 

you to get your house in order and take steps to plan your Estate. My hope 

is you can see some of the problems that arise when these questions are not 

addressed while you are alive and able to think clearly. I continue to be a 

teacher and educator, and I am happy to provide this information to you for 

at no charge, with the goal that Pennsylvania’s Estate Planning and Probate 

process is a bit clearer.
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 There are many excellent, highly skilled, ethical and experienced 

Estate Planning attorneys in Pennsylvania. If I or one of my colleagues can 

be of help to you, please do not hesitate to ask for help. It is our job to explain 

this process to you. Thank you for taking the time to read this book and my 

hope is you are now ready to build your own legacy and can provide a smooth 

process for the handling of your Estate. Please feel free to contact me if I 

can answer any other questions or if I can be of service to your family. With 

just a little bit of action on your part, you are now ready to create your own 

personalized “Legacy of Love” for your family and loved ones.

More Information
The purpose of this short book is to provide a primer on Pennsylvania 

Estate Planning and to help make sense of what can be a confusing and 

difficult subject.

If you have other questions, require help in drafting an Estate Plan, 

or need assistance in Probating a Will or Administering a Trust, kindly give 

Scott a call.
(610) 374-5841

Scott@ScottHohLaw.com
www.ScottHohLaw.com

Would you like to learn more? Our website has an extensive database 

of Frequently Asked Questions (FAQs) and detailed answers written by 

attorney Scott Hoh. All aspects of Estate Planning, Probate, Trusts, Powers 

of Attorney and other matters are explained in these FAQs. Please visit the 

website for more information.
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Swanona Mansion at Historic Centre Park
606 North 5th Street

Reading, Pennsylvania 19601

James H. Carpenter founded the Carpenter Steel Company in 

Reading in the late 1800’s and built his family mansion “Swanona” in 1891. 

Mr. Carpenter previously walked from his home to the factory, 10 blocks 

away. The carriage house at the rear of the property now includes three (3) 

residential apartments, but this previously provided a location for horses 

and carriages for the Carpenter family. The building was the location of the 

Seidel Brother Funeral Home from the 1940’s through the 1970’s and many 

Berks County residents know the building as the former location of the Bell 

Tower Hair Salon in the 1980’s and 1990’s. The Swanona Mansion is now 

owned by Scott Hoh and Susan Borelli and the main mansion includes 12 

offices in a shared executive office building. Occasional events and receptions 

are held at the building and the public is invited to tour the mansion.

For More Information, Please Visit www.SwanonaMansion.com
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