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Marion F. COLE, Personal Representa-
tive of the Estate of Deborah D.
Eisenhut, Deceased, Plaintiff,

V.

UNITED STATES of America,
Defendant.

No. PCA 83-4106-WS.

United States District Court,
N.D. Florida,
Pensacola Division.

Dec. 24, 1986.

Estate of deceased employee of army
contractor brought suit under Federal Tort
Claims Act. Government moved for sum-
mary judgment. The District Court, Staf-
ford, Chief Judge, held that: (1) claim for
army’s negligent failure to apply and en-
force provisions of safety manual for am-
munitions, explosives, and related danger-
ous material to contract for mortar practice
rounds containing explosive compound was
barred by Act’s discretionary function ex-
ception; (2) under Florida law, army owed
no duty as employer to independent con-
tractor’s employee; and (3) claim for negli-
gent misrepresentation of hazard factor for
that compound was barred by FTCA’s mis-
representation exception, where damages
were attributed solely to contractor’s re-
liance on alleged misrepresentation.

Motion granted.

1. United States ¢=78(12)

Claim against federal government
based on army’s alleged negligent failure
to apply and enforce provisions of safety
manual for ammunitions, explosives, and
related dangerous material to contract for
production of smoke cartridges loaded with
pyrotechnic compound and used as mortar
practice rounds was barred by discretion-
ary function exception to Federal Tort
Claims Act. 28 U.S.C.A. § 2680(a).

2. Master and Servant €322
Under Florida law, employer’s duty to
halt work or remove danger that employer

discovers has been created by his indepen-
dent contractor is limited to persons other
than contractor’s employees.

3. United States €=78(9)

Mere retention of right to require
adherence to safety regulations or to con-
duct safety inspections does not impose
liability upon United States for injuries to
government contractor’s employees.

4. Master and Servant ¢=319

Under Florida law, employer is not lia-
ble to independent contractor’s employees
even though they are engaged in inherently
dangerous activity, absent act of negli-
gence by employer independent of his rela-
tionship with that contractor.

5. Master and Servant ¢=318(2), 322

Under Florida law, army research and
development command had no duty as em-
ployer to independent contractor’s employ-
ee, who was killed in explosion while manu-
facturing smoke cartridges on contractor’s
premises; command owed employee no af-
firmative duty to take special precaution
against dangers involved in her work, em-
ployee was not invitee and was not owed
duty regarding enforcement of safety reg-
ulations, command’s product quality inspec-
tion was not assumption of duty to warn of
safety violations, and command exercised
no supervisory control over employee’s
work and had no superior knowledge of
danger.

6. United States ¢=78(9)

Claim that government had negligently
misclassified hazard factor for compound
manufactured by army contractor was
barred by misrepresentation exception to
Federal Tort Claims Act; gravamen of that
claim was that army research defense com-
mand had communicated misinformation,
that compound was not sensitive or explo-
sive in nature, on which contractor had
relied and that, but for government’s mis-
representation, contractor would have tak-
en precautions that would have prevented
employee’s death. 28 U.S.C.A. § 2680(h).
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William K. Jennings, Jennings & Harrell,
Destin, Fla., John C. Cooper, Douglass, Da-
vey, Cooper & Coppins, Tallahassee, Fla.,
for plaintiff.

Fred M. Johnson, Tallahassee, Fla., for
lienholder.

Thomas Banjanin, U.S. Atty., Pensacola,
Fla., Jerome A. Madden, Trial Atty. Torts,
Civil Div.,, U.S. Dept. of Justice, Wash-
ington, D.C., for defendant.

ORDER

STAFFORD, Chief Judge.

This cause comes before the court on
defendant’s motion for summary judgment
(document 71). Plaintiff has brought this
suit under the Federal Tort Claims Act
(“FTCA”), 28 U.S.C. §§ 2671, 1346(b)
(1982). Both parties have filed extensive
memoranda addressing the legal issues in-
volved (documents 72, 78, 83, 89 and 92).

I

On February 28, 1980, plaintiff’s dece-
dent, Deborah D. Eisenhut, was killed
while working on a military ordnance con-
tract between her employer, an indepen-
dent contractor known as Ordnance Re-
search, Inc. (“ORI”), and the U.S. Army
Armament Research and Development
Command (“ARRADCOM,” aka ‘Picatinny
Arsenal”). The contract was for the pur-
chase of smoke cartridges manufactured
by ORI for use in the Army’s mortar prac-
tice rounds. Deborah Eisenhut was load-
ing a cartridge with a pyrotechnic com-
pound known as ORI composition 119G
when it exploded, killing her instantly.
The incident occurred on the premises of
ORI

Composition 119G was developed in late
1979 by ORI, who owned its trade rights, in
response to ARRADCOM’s need for a mor-
tar practice round that upon impact would
make a flash and signature smoke. The
Army used the rounds under various light-
ing conditions as a troop training device.
It was the ignition of composition 119G
within the otherwise inert mortar round

651 FEDERAL SUPPLEMENT

that provided the flash and signature
smoke.

At first, ORI sold 119G to another inde-
pendent contractor, Dayron Corporation,
which produced the mortar round for AR-
RADCOM. Later, having received samples
of composition 119G from ORI for testing,
ARRADCOM gave preliminary approval of
119G despite the knowledge and recommen-
dation of some ARRADCOM personnel
that its use should be discontinued due to
its oversensitivity and the risk of explosion.
Thereafter, on or about December 12, 1979,
ARRADCOM issued a purchase order con-
tract for 1500 smoke cartridges containing
119G for further testing. It was this con-
tract that Deborah Eisenhut was working
on at the time of her death.

In order to establish “uniform policies
and procedures relating to the procurement
of supplies and services under the authori-
ty of Chapter 137, Title 10 of the United
States Code” the Assistant Secretary of
Defense (Installations and Logistics) issued
the Armed Services Procurement Regula-
tion (“ASPR”). See ASPR § 1-101 (Sep-
tember 7, 1976). As a matter of policy, the
safety requirements of the “DOD Contrac-
tors’ Safety Manual for Ammunitions, Ex-
plosives, and Related Dangerous Material”
(“Safety Manual”’) were to be applied to all
contracts involving ammunition and explo-
sives. This policy was accomplished by the
insertion of a prescribed safety clause into
the contract. The omission of the clause
and, consequently, the elimination of the
requirements of the Safety Manual, must
be approved by the Head of the Procuring
Activity (“HPA”), in this case AARAD-
COM. ASPR § 1-323.1(a), (¢) (Oct. 28,
1977).

The prescribed safety clause was omitted
from the ORI-ARRADCOM contract by de-
cision of the Chief of the Support Contract-
ing Division, Procurement Directorate, AR-
RADCOM. As a result, the safety require-
ments of the manual, which obligated both
parties to observe various safety proce-
dures, were not complied with.

ASPR § 1.323.1(c) gave ARRADCOM, as
HPA, the discretion to either omit the safe-
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ty clause from contracts entirely, thereby
eliminating the application of the Safety
Manual to the contract, or to include the
clause but waive any mandatory require-
ments of the Safety Manual. In its discre-
tion, ARRADCOM’s policy decision was to
make the requirements of the Safety Man-
ual mandatory at all contractor owned and
operated facilities except when orders were
for an amount less than $10,000 and placed
under the ASPR small purchase proce-
dures, but only so long as those orders
were for “standard commercial items” and
included specific shipping instructions. See
ARRADCOM Supplement 1 to DARCOM—
R385-7 at 2 (Sept. 15, 1978) (Section 4.1
Policy, (a)b)). The term “standard com-
mercial item” was not defined.

IL

A

[11 ARRADCOM’s determination as to
the extent to which it would supervise con-
tractor safety procedures was a basic exer-
cise of discretionary regulatory authority.
See United States v. S.A. Empresa de
Viacao Aerea Rio Grandense (Varig Air-
lines), 467 U.S. 797, 104 S.Ct. 2755, 81
L.Ed.2d 660 (1984). That determination re-
quired ARRADCOM to balance the safety
objectives sought to be obtained by the
application of the Safety Manual to muni-
tions contracts, “against such practical con-
siderations as staffing and funding.” Id.
at 820, 104 S.Ct. at 2768; Affidavit of Stel-
la Bencel, Defendant’s exhibit 5. It is un-
disputed that those considerations—i.e., the
reduction of the high costs of administra-
tion and personnel associated with small
purchase orders—were one aim of AR-
RADCOM'’s procurement policy. See gen-
erally 10 US.C. § 2301 (1982) and as
amended (1984). Furthermore, the proprie-
ty of administrative decisions regarding the
expenditure of federal funds, like those
regarding safety regulations, are protected
discretionary acts under the discretionary
function exception to the FTCA, § 2680(a).
Varig Airlines, 467 U.S. at 809-810, 104
S.Ct. at 2763-64.

Likewise, those charged with responsibil-
ity for carrying out ARRADCOM’s pro-
curement policy in accordance with AR-
RADCOM’s directives also are protected by
the discretionary function. Varig Air-
lines, 467 U.S. at 820, 104 S.Ct. at 2768;
Dalehite v. United States, 346 U.S. 15, 33,
36, 73 S.Ct. 956, 966, 968, 97 L.Ed. 1427
(1953). It is significant that ‘“standard
commercial item” was not defined. Inas-
much as testimony on both sides demon-
strates disagreement as to what constitutes
a “standard commercial item,” that deter-
minant necessarily is not “a fixed or readi-
ly ascertainable standard” on which AR-
RADCOM’s contracting officers could reli-
ably act [in effecting ARRADCOM’s pro-
curement policy]. Consequently, the deci-
sions the contracting officers make are dis-
cretionary within the § 2680(a) exception.
Alabama Electric Cooperative, Inc. v.
United States, 769 F.2d 1523, 1529 (11th
Cir.1985); Barton v. United States, 609
F.2d 977, 979 (10th Cir.1979).

“Standard commercial item” was not
meant to be isolated and considered in the
abstract. Rather, it was meant to be con-
sidered in light of ARRADCOM’s safety
objectives and fiscal constraints, and left to
the policy judgment of the contracting offi-
cer. It is undisputed that that is precisely
what occurred in this case. See Deposition
of George Curran, pp. 23-33, 56-65. Plain-
tiff’s exhibit G; Affidavit of Stella Bencel,
Defendant’s exhibit 5. “Standard commer-
cial item” describes an item, the safe manu-
facture of which ARRADCOM had less in-
terest in regulating based upon considera-
tion of a variety of potential, unspecified
economic, commercial and safety factors
left within the discretion of the contracting
officers. See Curran Deposition at 24-32,
60-65. Thus, “standard commercial item”
was meant to handle not only the “black or
white” cases where .22 caliber rifle bullets
were being purchased, but also gray cases
such as this where an understanding of
ARRADCOM’s pclicy was necessary in
making the purchase decision.

The professional discretion of the con-
tracting officers here involved economic
and safety-regulatory policy considerations.
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The decision not to apply the Safety Man-
ual to the ORI contract “rested on policy
judgments and a balancing of practical con-
siderations rather than scientific or techni-
cal information.” Alabama Electric Coop-
erative, 769 F.2d at 1529, n. 2. Whether or
not those officers negligently exercised or
abused their discretion is irrelevant. Dale-
hite, 346 U.S. at 33-34, 73 S.Ct. at 966-67.

The case of McMichael v. United States,
751 F.2d 303 (8th Cir.1985), upon which
plaintiff chiefly relies, is inapposite. There
the government had already “exercised its
discretion to adopt safety rules and to con-
duct safety inspections” by applying the
Safety Manual to the contract and mandat-
ing the continuous presence of three on-site
safety inspectors performing a 51 step
safety compliance review. Id. at 305.
Moreover, in its previous opinion in the
same case the same court agreed “that the
awarding of the government contract and
the promulgating of the [Safety Manual]
are exempt discretionary functions” be-
cause they “were planning level decisions
involving the weighing of various facts and
policies and, hence, the United States is not
liable under the FTCA even if the respon-
sible government employees performed
their duties negligently.” Madison .
United States, 679 F.2d 736, 739 (8th Cir.
1982).

Accordingly, to the extent that the plain-
tiff’s claim is for the negligent failure of
the Army to apply and enforce the provi-
sions of the Safety Manual, it is barred by
28 U.S.C. § 2680(a).

B.

[2,3] Under Florida law, an employer’s
duty to halt work or remove the danger
that the employer discovers has been cre-
ated by his independent contractor, is a
duty that has been limited to persons other
than the contractor’s employees. Lowe v.
United States, 466 F.Supp. 895 (M.D.Fla.
1979), affirmed, 611 F.2d 76 (5th Cir.1980).
Furthermore, even if the provisions of the
Safety Manual had been applied to the ORI
contract, notification of noncompliance with
them as well as the manner of enforcement
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was discretionary, not mandatory. More-
over, the safety of ORI employees and
property was the sole responsibility of
ORI. See Safety Manual, § 103, Plaintiff’s
exhibit 8; ASPR § 7-104.79, prescribed
safety clause at (b) and (d), Plaintiff’s ex-
hibit 9. The mere retention of the right to
require adherence to safety regulations or
to conduct safety inspections does not im-
pose liability upon the United States.
Lowe, 466 F.Supp. at 899, 611 F.2d at 77;
Johnston v. United States, 461 F.Supp. 991
(N.D.Fla.1978), affirmed, 603 F.2d 858 (5th
Cir.1979); Accord, LeSeur v. United
States, 617 F.2d 1197 (5th Cir.1980).

[4,5] Likewise under Florida law, an
employer is not liable to an independent
contractor’s employees even though they
are engaged in inherently dangerous activi-
ty, absent an act of negligence by the em-
ployer independent of his relationship with
the independent contractor. Florida Pow-
er and Light v. Price, 170 So0.2d 293 (1964);
Crawford v. Florida Steel, 478 So.2d 855
(Fla. 1st DCA 1985). However, in this case
the Army owed no duty to Deborah Eisen-
hut, the breach of which would constitute a
cause of action for negligence under Flor-
ida law.

ARRADCOM owed Ms. Eisenhut no af-
firmative duty to take special precaution
against the dangers involved in her work.
See Scofi v. McKeon Construction Co., 666
F.2d 170 (5th Cir.1982), nor was Ms. Eisen-
hut an invitee. Compare, Orr v. United
States, 486 F.2d 270 (5th Cir.1973) (Govern-
ment owed a duty to plaintiff as invitee on
Patrick Air Force Base). Toole v. United
States, 588 F.2d 403 (3rd Cir.1978) is inap-
posite because it construes Pennsylvania
law which imposes such an affirmative
duty on employers of independent contrac-
tors.

Furthermore, because the Safety Manual
was not applied to the ORI contract, the
Army owed Ms. Eisenhut no duty regard-
ing the enforcement of safety regulations,
nor did the product quality inspection by
ARRADCOM’s Quality Assurance Special-
ist at the ORI plant, without more, consti-
tute an assumption of a duty to enforce
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safety regulations or warn of safety viola-
tions. See Skow v. Department of Trans-
portation, 468 So.2d 422 (Fla. 1st DCA
1985); Compare, McMichael v. United
States, 751 F.2d 3038 (8th Cir.1985) (duty
existed where there was continuous pres-
ence of three on-site inspectors performing
51 step safety compliance review in addi-
tion to inclusion of Safety Manual in the
contract).

Finally, it is undisputed that ARRAD-
COM exercised no supervisory control over
Ms. Eisenhut’s work at ORI, See Padilla v.
Gulf Power Co., 401 So.2d 1375 (Fla. 1st
DCA 1981), and that ARRADCOM had no
superior knowledge of danger as an owner
of premises. See Horton v. Gulf Power
Co., 401 So.2d 1384 (Fla. 1st DCA 1981).
Thus, under Florida law ARRADCOM had
no duty to Deborah Eisenhut based upon
one of the recognized exceptions to the
general rule that the employer of an inde-
pendent contractor owes less duties to the
latter’s employees than to third persons.
Price, 170 So.2d at 297.

Accordingly, to the extent that the plain-
tiff’s claim is for the negligent failure of
the Army to warn Deborah Eisenhut of
danger, it fails to state a claim upon which
relief can be granted. Furthermore, even
if such a claim could be stated under Flor-
ida law, it too would be barred by Section
2680(a) because it ultimately attacks the
discretionary regulatory authority the
government has with respect to the super-
vision of its contractors’ safety procedures.
See Varig Airlines, supra.

C.

[6] Plaintiff also claims that the
government negligently misclassified the
hazard factor for composition 119G.
Amended Complaint at J, K. However, the
gravamen of that claim is that ARRAD-
COM communicated misinformation—i.e.,
that 119G was not sensitive or explosive in
nature—on which ORI relied, and that, but
for the government’s misrepresentations,
ORI would have taken precautions that
would have prevented Deborah Eisenhut’s
death. Plaintiff’s Memorandum Opposing

Summary Judgment at 5, 7, 30, 43; Plain-
tiff’s Supplementary Memorandum at 1, 2,
7, Waite Deposition, Vol. I at 118-121;
Waite Deposition Vol. III at 15-23, 41-43.
Thus, because the plaintiff’s damages are
attributed solely to ORI’s reliance on AR-
RADCOM'’s alleged misrepresentation, the
claim is barred by the misrepresentation
exception to the FTCA, Section 2680(h).
Block v. Neal, 460 U.S. 289, 103 S.Ct. 1089,
75 L.Ed.2d 67 (1983); Baroni v. United
States, 662 F.2d 287 (5th Cir.1981).

National Carriers, Inc. v. United
States, 755 F.2d 675 (8th Cir.1985) is inap-
posite because the claim there was not
based solely on misrepresentation, but on
other distinct acts of operational negli-
gence which themselves caused damages to
the plaintiff independent of those caused
by misrepresentation. Likewise, Aretz v.
United States, 604 F.2d 417 (5th Cir.1979),
is distinguishable because the misrepresen-
tation exception, Section 2680(h), was not in
issue there. Furthermore, Aretz involved
a munitions contract which applied the
Safety Manual, and which specifically clas-
sified the loose pyrotechnic compounds
used in the manufacturing process, not just
the end item for transportation purposes.
The claim was predicated “on the Army’s
failure to implement its decision to upgrade
the classification of pyrotechnic materials,”
id. at 426, not on the plaintiff’s reliance on
government misinformation. Finally, Ar-
etz was also based on a duty under Georgia
law that recognized no difference between
third persons and employees of indepen-
dent contractors, and that extended to the
manufacturing of the end product, not just
the subsequent transportation and storage
of the end product. Id. at 428-29.

Plaintiff has failed to produce preponder-
ant evidence that damages were suffered
independent of ORI’s reliance upon the
government’s alleged misinformation suffi-
cient to allow a reasonable jury to return a
verdict for him. Anderson v. Liberty Lob-
by, Inc., 477 U.S. —, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986).
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Accordingly, the defendant’s motion for
summary judgment (document 71) is here-
by GRANTED. Clerk will enter judgment.
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Theodore J. KOCOT, Plaintiff,
v.

The ALLIANCE MACHINE COMPANY,
a Corporation, G.A.T.X,, Inc., and Kop-
pers Company, Inc., Defendants.

Civ. No. 85-3444.

United States District Court,
S.D. Illinois.

Dec. 29, 1986.

Plaintiff brought suit for injuries in-
curred when crane holding ladle containing
molten iron failed, causing hot iron to spill;
defendants removed on grounds of diversi-
ty, and plaintiff sought to remand. The
District Court, Stiehl, J., held that there
was no evidence that nondiverse defendant
corporation and its diverse wholly owned
subsidiary in any way disregarded their
separate structure, and thus, because di-
verse subsidiary was manufacturer of
equipment which was subject of suit, plain-
tiff’s joinder of nondiverse corporation as
defendant was fraudulent, and did not de-
stroy diversity.

Motion to remand denied.

1. Federal Courts =303

District court, to reach determination
of issue of fraudulent joinder, must evalu-
ate all factual allegations in light most
favorable to plaintiff, resolving all contest-
ed issues of fact in favor of plaintiff.
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2. Federal Courts ¢=303

Motive of plaintiff in joining in-state
defendant is irrelevant in determining issue
of fraudulent joinder.

3. Federal Courts =303

There was no evidence that nondiverse
defendant corporation and its diverse whol-
ly owned subsidiary in any way disregard-
ed their separate structure, and thus, be-
cause diverse subsidiary was manufacturer
of equipment which was subject of suit,
plaintiff’s joinder of nondiverse corporation
as defendant was fraudulent, and did not
destroy diversity.

Law Offices of William W. Schooley by
William S. Beatty and Thomas E. Schooley,
Granite City, Ill., for plaintiff.

Roetzel and Andress by Ronald B. Lee,
Akron, Ohio, and Donovan, Hatch and Con-
stance by Michael Nester, Belleville, Ill.,
for defendant Alliance Mach. Co.

Dunham, Boman and Leskera by Eric
Young, E. St. Louis, Ill., for Koppers Co.,
Inc.

Evans and Dixon by Robert Wilson, Ed-
wardsville, Ill., for G.A.T.X,, Inc.

MEMORANDUM AND ORDER

STIEHL, District Judge:

This matter is before the Court on plain-
tiff’s Motion to Remand.

The plaintiff, an Illinois resident, filed,
on September 19, 1985, a three-count com-
plaint in state court seeking damages for
injuries incurred at Granite City Steel when
a crane holding a ladle containing molten
iron failed, causing hot iron to spill. The
plaintiff alleged that the Alliance Machine
Company (Alliance) manufactured the
crane, that G.A.T.X,, Inc. (G.A.T.X.) manu-
factured the ladle in question, and that
Koppers Company, Inc. (Koppers) de-
signed, constructed and erected the oxygen
furnace at Granite City Steel. Defendants
removed to this Court on grounds of diver-
sity. The plaintiff now seeks to remand
the case because defendant, G.A.T.X,, is an
Illinois corporation whose presence de-



