By W ALEYANDER NOLAND

What are Homeowner’s

Rights Regarding Service, Companion & Therapy Dogs?

There tends to be a grear deal of confusion over service,

companion and therapy animals, and, particularly, ser-
vice, cempanion and therapy dogs. While the Americans
with Disabilities Act does not gencrally apply 1o communiry
associations unless an association opens its common areas and
recreational faciliries ro the general public {e.g. allowing people
other than residents and their guests to use the association’s pool,
rent the association’s clubhouse or ke lessons at the associarion’s
tennis court}, state and federal fair housing laws do apply ro com-

munity as-
sociarions.
Association
boards and
managﬁ‘rs

should he

avare thar

homeowners
do have the righr, subject ro cermain restrictions, to bring service,
companion and therapy dogs into their separate interests, even
when those dogs violate pet restrictions contained in an associa-
tion’s governing documents (e.g. keeping or bringing the dog inta
thie association’s development violates restricrions on the number
of dags, dog weight limits or dog breeds).

A service dog is a dog char is individually rrained 1o perform
rasks for a person with a physical disability, such as goiding

a person who is blind, alerring a person wheo is deaf, pulling
wheclchairs, providing stability while a person s walking, or
alerting and protecting a person who is having a seizare. Service
dogs are generally thought of as working dogs, not pers,

A companion dog is a dog that provides emosional support ro
a person with a psychiauric disability, such as depression or posi-
rranmaric siress disorder. As with service degs, companion dogs
arc generally thought of as being assistive aids and not pess. No
certification or training is required to be a companion dog,

A therapy dog is 2 dog that is owned by a therapist who uses the
dog as a compenent of therapy for a person with a disability. In the

community association conext, a therapy dog would typically be
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brought into a residence from ourtside the associadon’s development
by a homeowner's therapist, Weze a therapist wo house a therapy
dog at histher residence, or use the therapy dog for parients ar his/
her residence. thar action would be a commercial use which is likely
prohibited under the associadon’s governing documents.

As mentioned above, state and federal fair housing laws apply to
service, companion and therapy dogs, and associations must make
reasonable accommodarions for a physically or psychiatrically dis-
abled homeowner to bring these types of dogs into the associarion’s
development. This does not mean, however, that these dogs arc nor
subject to reasonable governing document restrictions, nor does it
mean that the association can't require proof or validarion of the
need for such dogs by the homeowner’s medical care provider. For
example, it is reasonable for an association to require thar all dogs
must be in the company and control

of their owners while in the
common area, that all

dogs are subject o the
association’s noise and

other nuisance require-
ments, and thar an ewner

is responsible for all dam-
age that histher dog causes
to the common area. An
interesting dilemma occurs
when a service, companion
or therapy dog violates an
association’s weight restric-
tons — it can be difficult for
an association to prove thar a
fesser weight dog will suffice
o accommaodare a disability
{especially when the dog is a
companion dog that a hom-
cowner has had for an exten-
sive period of time).

As nored above, a
board of directors



can require a homeowner to provide proof that he/she requires a
service, companion, or therapy dog. This proof gencrally consisis of
a fetier from a lcensed medical docror confirming the type of dog,
or a specific dog, needed w accommeodare homeowners disabilin:
I1n1 some cases, as when a homeowner

is visibly blind or in 2 wheelchair,
the board may nor need o request
proof of a disability (and it could
seern inappropriare o do soj. Ifa
hemeowner is unwilling
or umable o provide
proof of histher
need for a rea-
sonable accom-
modation,

then the as-
sociarien could

wrohibir the dog unless and uniil
F 2

PJ'()pCT C\’id Cnce f)f a I]Ct‘d F{)]' i FCasan-
able accommeodarion is received. Mowever,
the board and management have no sight o know whas
the homeowner's specific disability is. as medicel records are generally
private {e.g. it would be intrusive to force a homeowner with HIV-
related physical disabilities or schizophrenia w disclose their disabiling

to the association).

Assuming the board receives reasonable proof that a hemeowner
is due a ressonable accommodarion, the board should document
that reasonable accommedation by board resoludon. This docu-
meniaiion is imporrant, as the board needs 1o protect iself and
the associarion from claims that the board is not enforcing spe-
cific provisions of the associations governing documents as they
relate o pet restrictions. The board or management can explain
to a complaining homeowner thar the other homeowner has been
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granted a reasonable accommodation for his/her dog in accor-

dance with fair housing laws, but the board should not disclose

any known facts regarding the dissbled homeowners disabiliny.
If a board member {or the board member’s family member, co-

habizanr or tenant} is requesting a reasonable accommodation for
hisfher service, companion or therapy dog, that board member

shouid recuse himselffherself from deliberating on the accom-
modation request. And, boards should remember thar tenants and
non-owner residents of an association are protected by fair hous-
ing laws, and must receive the same reasonable accommodarions
as homeowners.

A board facing an issue with a service, companion or therapy dog/
animal shoudd consult with association legal counsel to discuss the
various legal and fair housing issues relared o same. 103

This article was written and submitied by W Alexander
Noland, Esq. of Swedelson ¢ Gottlieb.
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