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Bankruptcy and the Motion for Relief from Stay 
By Alyssa Klausner, Esq. &  

the Community Association Attorneys at SwedelsonGottlieb 

When a delinquent owner files for bankruptcy relief by filing a petition 
under either Chapter 7 or Chapter 13 of the United States Bankruptcy 
Code, the Code provides that immediately an automatic stay is put 
into place. An automatic stay is like a restraining order, and it 
happens as soon as the bankruptcy is filed. This “stay” applies to 
creditors, including the association the owner owes money to, and it 
means an association can no longer collect or even attempt to collect 
any money (or property) from the owner, at least without getting 
permission from the bankruptcy judge. The stay is a big, big 
protection for people who file bankruptcy. Foreclosures must stop. 
Superior court lawsuits must stop.  

What Is A Motion For Relief From Stay? 

A motion for relief from stay is a proceeding that is started by a 
creditor, the association in this case, to end the stay, the restraining 
order on collection action. It lets a creditor continue the collection 
action the association was pursuing prior to the filing of the 
bankruptcy case. 

If an association was in the process of foreclosure, the bankruptcy 
froze that process. The MFRS allows an association to pick up where 
it left off. 

The law regarding Relief From Automatic Stay is found in 
Sections 362(d) – (g) of the Bankruptcy and it provides creditors 
with methods and grounds for obtaining a stay from relief. However, a 
relief from the automatic stay only applies to the creditor that filed a 
motion for it, and only for the activity described in the motion. 
To obtain relief, the association creditor must file a motion to request 
relief, which is usually done soon after the debtor files for bankruptcy 
and the association receives notice. If grounds are shown for why the 
association creditor should be granted a relief from stay, then notice 
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must be sent to the relevant parties. If any of the parties requests it, 
then a hearing must be conducted. 

Forms of Relief — Termination, Annulment, Modification, and 
Conditioning 

There are 4 different types of relief from stay: termination, annulment, 
modification, and conditioning. A creditor association will usually be 
seeking modification. 

Modification of the stay modifies the stay so that the association 
creditor can proceed with the foreclosure or a lawsuit. For instance, if 
the association was ready to foreclose, the Court will order that the 
association can proceed with the foreclosure, If the association 
creditor is involved in a court case seeking judgment for its claim, 
then the modification may allow the association to obtain the 
judgment, but not to allow the collection of the judgment. A creditor 
may want to do this to have the judgment so that it can proceed if the 
bankruptcy case is dismissed or if the debt is not discharged. 

Grounds for Relief 

There are several grounds for relief from the automatic stay. The 
most common grounds are for cause or because the debtor has no 
equity in the property, or it is not necessary for the debtor's 
reorganization in a reorganization bankruptcy (Chapter 11 or 13).. 

Relief from stay for acts against property is given if the debtor has 
no equity in the property and because it is not necessary for his 
reorganization. The 2nd condition only needs to be satisfied if there is 
equity in the property and if it is not a Chapter 7 bankruptcy since 
there is no reorganization in a liquidation. With this ground for relief, 
the creditor must prove that the debtor has no equity in the property, 
but either the debtor or the trustee will have to prove all other issues. 

In determining whether there is any unencumbered equity in the 
property, the value of all liens and the debtor owners applied 
exemptions must be subtracted from the value of the property. 
Property value is usually determined by expert testimony. Whether 
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the fair market value or the foreclosure value is used will depend 
on how the property can be realistically sold. 

Without including any security interest or lien held by the creditor 
seeking relief from stay, unencumbered equity can be determined by 
the following equation: 

Unencumbered Equity = Fair Market Value - Payoff Amount of Loans 
Secured by Property - Amount of All Remaining Liens - Cost of Sale 

If there is equity in the property and it is not a Chapter 7 bankruptcy, 
then it must be determined if it is necessary for the debtor's 
reorganization under a Chapter 11 or 13 plan. Property for the 
conduct of the debtor's business is the most common and obvious 
reason why property would be necessary for a reorganization. That 
obviously does not apply to a condominium of home but it could apply 
in a commercial condominium. 

A major consideration in whether to grant relief for property is 
whether the debtor can successfully reorganize. If the debtor has a 
good chance of succeeding, then relief will probably be denied. Relief 
will also probably be denied if the applicant for relief files the motion 
too early in the reorganization plan, before it becomes clearly evident 
whether the debtor will succeed or not. 

There are 2 other specialized cases involving real estate that are 
grounds for a relief from stay. In both of these cases, the bankruptcy 
process is being used by the debtor as a means to delay or prevent 
foreclosure on real estate. 

	


