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View Protection at California Condo and Homeowner Associations; 
 It’s Complicated 

By David Swedelson, Condo Lawyer and HOA Attorney; Senior Partner at 
SwedelsonGottlieb, Community Association Attorneys 

Many owners buy units, lots or homes at community associations that have 
views and are later shocked to learn that the view they cherish, the view 
that caused them to buy that home is not guaranteed. The question that 
has been posed is whether or not property owners are entitled to an 
unobstructed view? With some exceptions, the answer in California is “no”. 
The California Supreme Court spoke on this subject in the late 19th century 
case of Kennedy v. Burnap and established the doctrine in California that 
one’s ownership of land does not imply a right to force owners of 
neighboring land to refrain from obstructing the view from the land or the 
light and air reaching the land. This law has not changed all that much since 
that case was decided in 1898. 

In establishing this doctrine, the California Supreme Court departed from 
the English common law, from which much of American law is derived. This 
means that our law in California regarding view protection is not the same 
as in other states. The California Supreme Court’s reasons for departing 
from the English rule were based the court’s perception of the differences 
that then existed between England and California. In 1898, California was 
experiencing significant population growth and an expansion in the 
development of land, and the Court did not want to establish a doctrine 
that would interfere with this economic expansion and development. The 
California court saw that allowing landowners to prevent their neighbors 
from building structures, or allowing natural conditions to develop (like 
trees growing), which blocked the first landowner’s views would likely 
impact the future development of land. The Court considered this to be a 
poor public policy. As a result, in California, the general rule is that an 
“easement” for the passage of light, air and views can only be created 
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through the agreement of the landowners involved, and will not be 
imposed by the courts. An agreement between owners can be in the form 
of a deed restriction like CC&Rs.  

There are a few exceptions to this rule. A few cities in California have 
established “view protection ordinances.” But these typically address 
obstructions from trees and landscaping, not improvements made by a 
homeowner. Very few municipalities in California have adopted such 
ordinances.  

Covenants, conditions and restrictions (“CC&Rs”) governing the use of land 
in common interest developments provide some protection for views. 
California law allows a community association whose CC&Rs restrict view 
obstructions to restrict the use of property within the development as long 
as the restriction is reasonable. Restrictions on improvements or 
landscaping that obstructs a neighboring owners view do exist in CC&Rs in 
many, but not all, California condominium and homeowner associations. 
And they have been the subject of much litigation. And they have been 
successfully enforced. Some association’s CC&Rs do not guaranty a view, 
but only make an owners view a consideration when the association is 
considering another owners request to make a modification that would 
impact another owners view.  

In the 1986 case of Pacifica Homeowners Association vs Wesley Palms 
Retirement Community, the California Court of Appeal concluded that "[a]s 
a general rule, a land owner has no natural right to air, light or an 
unobstructed view and the law is reluctant to imply such a right." However, 
"such a right may be created by private parties through the granting of an 
easement or through the adoption of conditions, covenants and 
restrictions. . .." 
 
In Pacifica, the community association attempted to enjoin or stop it’s 
neighbor, the Wesley Palms Retirement Community from allowing trees on 
its property to grow higher than the associations five-story building. 
Pacifica claimed a conditional use permit placed a limitation on tree height, 
which was "[i]mposed particularly for the benefit of the uphill landowners 
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including the association." However, the Court rejected the association's 
arguments and stated that "in the absence of any agreement, statute or 
governmentally imposed conditions on development creating a right to an 
unobstructed view, it cannot be said that Wesley Palms. . . interfered with 
any rights." 

 

Another consideration would be the extent of the view obstruction as many 
owners view any obstruction as being improper. This issue was the subject 
of the 2005 Court of Appeal decision in Zabrucky v. McAdams. Zabrucky 
was a view rights dispute involving a CC&R provision that provided that a 
structure could not “obstruct the view from any other lot.” The plaintiffs 
alleged that the defendant’s house addition would obstruction their ocean 
view. The proposed construction would have added living space to a floor 
tucked beneath the first floor of the residence, thereby maintaining a single 
story character. 

The relevant provision of the CC&Rs, paragraph 11, provided: “nor shall any 
tree, shrub or other landscaping be planted or any structures erected that 
may at present or in the future obstruct the view from any other lot.” The 
Court in Zabrucky addressed the issue of view rights provided by CC&Rs, 
including such statements as: 

• “In common with most coastline housing in Southern California, the 
prime thing the Marquez Knolls development sold its prospective 
homeowners was a beautiful ocean view. In fact, like most such housing, 
much of the value of any property within the development depends on the 
quality of the view. To significantly obstruct any homeowner's view of the 
Pacific Ocean is to depreciate the economic worth of their property-- often 
by several hundred thousand dollars--as well as dramatically reduce their 
enjoyment of the home they bought and live in.”  

• The CC&R provisions “form their only bulwark against rampant 
expansions of existing residences that would obstruct views and depreciate 
land values throughout the entire Marquez Knolls neighborhood.”  
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The main holding of the case was the court’s specific interpretation 
paragraph 11 in determining whether the defendant’s home addition 
violated the plaintiff’s view rights. 

Most of the court’s discussion was on determining “how much protection 
was intended” by the language. The court’s expressed goal was to make a 
“’just and fair’” interpretation of paragraph 11 (of the CC&Rs) “calculated 
to protect the views and property values of these residents.”  

One of the arguments was whether paragraph 11’s language “obstruct the 
view from any other lot” precluded construction that would cause any view 
obstruction, even an arguably minimal view obstruction, violated the 
CC&Rs. However, the court held that “it is not reasonable to interpret the 
CC&R's as prohibiting any obstruction of existing views as urged by 
appellants.”  The Court went on to say that it “agree[d] with the trial 
court's observation that it would have been impractical for the original 
drafters of the CC&R's to have intended that no house be built which 
obstructed any other owner's view.”  

After rejecting the interpretation argument that the CC&Rs preclude zero 
obstruction, the court decided to add the word “unreasonably” to the 
language: 

“Thus, we conclude it would be in keeping with the intent of the drafters of 
the CC&R's to read into paragraph 11 a provision that the view may not be 
unreasonably obstructed, thus the sentence would read, ‘may at present or 
in the future unreasonably obstruct the view from any other lot.’” 

As stated at the beginning of this article, view issues and obstructions at 
California community associations is complicated. If confronted with one of 
these disputes, the board should review their associations CC&Rs to see 
what if any view protections are provided. If there are none, the answer to 
the complaining owner is simple; they have no legal right to complain. If the 
CC&Rs do contain a section that addresses views, it needs to be interpreted 
to determine what view is protected and to what extent. And the 
association should consider retaining legal assistance from an attorney that 
is familiar with this area of the law. 
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David Swedelson is a condo and homeowner association legal expert. He 
has consulted with and litigated dozens of cases and disputes relating to 
view restrictions and obstructions. He represents associations and not 
individual owners. David can be contacted via email: dcs@sghoalaw.com 


