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CALIFORNIA CONDOMINIUM ASSOCIATIONS ARE NOT  

AUTOMATICALLY LIABLE OR RESPONSIBLE  
FOR WATER INTRUSION DAMAGE CAUSED BY 

WINDOW/ROOF LEAKS OR PLUMBING BACKUPS  
 

By David C. Swedelson, Esq., SWEDELSONGOTTLIEB 

It is a fact of condominium life that there are going to be plumbing leaks, waste line 
backups, roof and/or window leaks, and other water intrusion events. As soon as the 
damage is discovered, the affected owner wants the association to fix the source of 
the leak and pay for the cost of repairing the damage. Sometimes the damage is 
relatively minor, and depending on the situation or circumstances, the damage may 
be covered by the owner’s own insurance policy. Or the association will go ahead and 
make a business decision to pay for repair of the damage instead of taking the risk of 
being sued by the owner. If the board does decide to do this, it should make payment 
in exchange for a release agreement. (If you don’t know what this is, speak to the 
association’s legal counsel.) 

Oftentimes however, these water intrusion events can cause some fairly significant 
damage. If the homeowner has their own insurance policy, and if that policy does pay 
out on the claim, which is not guaranteed, that carrier may seek reimbursement 
through what is called subrogation. Subrogation is the substitution of the insurance 
carrier in place of the condo association, which, per the insurance contract, steps into 
the association’s position and will seek reimbursement. However, because the owner 
is also to a limited extent covered under the policy, most carriers will not seek 
subrogation nor will they go after the owner for what the carrier paid out.  

But if the impacted owner has not obtained their own insurance, or their insurance 
won’t cover the claim, or the owner refuses to tender the claim to their own carrier, 
the homeowner will (in our many years of experience) most likely seek to hold the 
association responsible. The impacted owner will contend that as the association’s 
CC&Rs require that the association maintain the plumbing line, roof or window that 
leaked, and as the plumbing, etc., is an association common area obligation, the 
association is therefore automatically liable for the leak and related damage. This is, 
as we will explain, not what the law provides.  

Unfortunately, many judges believe that the association is responsible even if there is 
no showing that the association was negligent. Often homeowners and judges will 
claim that since the “source” of the water or sewage (depending on the 
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circumstances) was from the common area, the association is automatically 
responsible. This is wrong and not the law.  

For example, we recently handled a case for a condominium association on the appeal 
of a small claims case. It was heard by an experienced superior court judge. After 
hearing me explain that the source of the leak was a pipe behind the owner’s sink, 
which serviced only that owner’s unit, and which the CC&Rs stated was the individual 
homeowner’s responsibility, the judge looked at me and said, “But it’s common area, 
isn’t it?" 

The fact is, however, that it does not matter where the water or sewage came from, 
because there is no “source” rule in California.  California community associations are 
not automatically—or as we lawyers say, “strictly”—liable for plumbing or other 
water intrusion damage even if it originates from a common area source. 

This does not mean that the association is not responsible for dealing with the 
problem. If there is a plumbing leak, obviously the association is responsible for 
repairing the common area plumbing leak and the repair of any common area drywall, 
insulation, or other common area elements that are damaged. If there is a clog in a 
common area waste line, the association is most likely responsible for having the clog 
in the pipe cleared, and perhaps for charging that cost to the responsible owner, if 
that can be determined. The association should have the mess cleaned up because to 
allow it to sit could further damage the common area. 

But merely because the association is responsible for the common area pipes does 
not mean that the association is automatically liable or responsible for the damage to 
the interior of a unit. In 1986, the California Supreme Court dealt with questions of 
liability of community associations in Frances T. v. Village Green Owners Association. 
In that case, the Court relied on landlord/tenant law because, like the landlord of an 
apartment building, a condominium association controls and manages the common 
area. Because there is no law that makes a landlord automatically liable for damage 
to the interior of apartments caused by a plumbing or other water intrusion incident, 
a condominium association likewise should not be held automatically or strictly liable. 

In the 1995 case of Peterson v. Superior Court, the California Supreme Court held that 
landlords are not liable under a theory of strict liability for defective conditions that 
arise in the building’s structure. The Supreme Court concluded that such a legal 
burden on landlords would be too great. Strict liability is one of the highest legal 
obligations the law imposes. It stands to reason, and based on the Supreme Court’s 
earlier ruling in the Frances T. v. Village Green Owners Association case referenced 
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above, that if the Supreme Court has refused to impose strict liability against landlords 
on the basis that it is too heavy a burden, then imposing strict or absolute liability for 
plumbing leaks (or any other common area leak) against community associations 
would likewise not be appropriate. 

There are other reasons why California community associations should not be held 
automatically or strictly liable for this kind of damage. Many CC&Rs state that 
homeowners are not responsible for damage that they may cause to the common 
area unless the association can find them negligent. In many cases, the CC&Rs will 
even go so far as to say that the association must find the owner grossly negligent. It 
would not be fair to hold the association strictly or automatically liable for damage 
caused from a leaking pipe or a backed-up waste line and then not hold the 
homeowner reciprocally liable for leaks from their icemaker line, washing machine 
hose, etc. 

Most CC&Rs also require that owners be responsible for the repair and maintenance 
of their unit. 

In addition, leaks and backups usually occur without any warning. To impose strict 
liability would make an association financially responsible for events over which it had 
no real control—events it could not prevent.  And, of course, if the association knew 
or should have known that a leak could occur, and it could have been prevented, the 
association could be held negligent. 

There is also the financial impact on the association and the other unit owners. Many 
associations have opted to have larger deductibles to limit the number of claims that 
can be made to the association’s insurance carrier. Often, there is no coverage for 
plumbing leaks. Usually there is only coverage for sudden plumbing leaks and not for 
slow leaks that occur over time. There is also the fact that many plumbing leaks will 
cause damage that is less than the association’s deductible. Making condominium 
associations automatically responsible for the damage caused from an unanticipated 
plumbing leak or backup (and we can throw in roof and window leaks here as well), 
would have a significant and negative financial impact on the association.   

California community associations should only be held responsible for the resulting 
damage to the interior of a condominium unit as a result of a plumbing leak, backup, 
or other water intrusion event, if it can be established that the damage was caused as 
a result of the association’s failure to maintain the common area and/or from its 
negligence. In 1968, the California Supreme Court handed down a very important 
decision in the case of Rowland v. Christian. That case held that the standard of 
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liability for damages arising from the ownership or management of land is 
“negligence.” 

So you ask, what can a condominium association do to limit its liability for plumbing 
or other water-related damage? First, the association should make sure that it is 
properly maintaining the common area. If the association is prone to waste line 
backups, then it should more regularly have those lines hydro-jetted or otherwise 
cleared of debris. If the association is prone to leaks, and the plumber has indicated 
that the plumbing needs to be replaced, then the association needs to consider 
replacing the plumbing or otherwise it will likely be held negligent. The same applies 
to the roof, etc. 

California community associations should also consider stronger and clearer language 
in the CC&Rs setting out under exactly what circumstances the association will be 
responsible. Many associations have opted to add what we call a Marie Antoinette 
clause. This comes from the 1993 Franklin v. Marie Antoinette Condominium Owners 
Association case where the court held that the association could exculpate itself from 
certain liability, in that case plumbing leaks. However, even in that case the Court held 
that while the CC&Rs may exculpate the association from a claim that the association 
breached the CC&Rs by failing to maintain the common area, it still left open the issue 
as to whether the association could be held liable for being negligent. 

The CC&Rs can also be amended to require that individual owners maintain insurance. 
Most CC&Rs do not have this requirement. Experience has shown that when an owner 
has their own insurance policy, they are less likely to make a claim against the 
association. That said, if the board requires that owners obtain insurance, make 
certain there is a provision that provides that the association is not obligated to 
confirm that the owner has obtained the insurance, and that the association is not 
liable or responsible if the owner does not do so. The last thing an association needs 
to get involved in is risk management for the owners. They can show proof of 
insurance one day and cancel it the next.  

In addition, associations should consider adding waivers of subrogation to the CC&Rs 
so as to limit the ability of an individual homeowner’s insurance companies to come 
after the association for reimbursement. 

In conclusion, it does not matter where the water came from, or its source, and it does 
not matter that it may have come from a common area element. California 
condominium and community associations are not automatically or strictly liable for 
damage that is caused to the interior of units as result of waste line backups, plumbing 
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leaks, window leaks, roof leaks, and the list goes on. If California community 
associations properly maintain the common area, and properly respond to water 
intrusion issues, they can limit the association’s risk and exposure to these types of 
claims. 

 

David C. Swedelson is a senior and founding partner of Swedelson & Gottlieb, Community Association 
Attorneys, serving community associations all over California. He is also a blogger at www.hoalawblog.com. 

 


