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California Community Association Held Not Liable for Criminal Acts  
   

By David Swedelson, Senior Partner SwedelsonGottlieb 
  
Owners often want to hold their condo or HOA liable for their damages suffered after a 
burglary of their unit or home or other criminal act. They claim that their association was 
required to provide (more) security, that the gates were not working or that a light in the 
common area was out. An association’s liability may depend on many factors such as 
whether it is a secured complex, the nature of the security services provided, if any, the 
association’s knowledge of criminal activities in the area and whether the criminal activities 
are the kind of activities that the complaining homeowner has complained about, etc. But is 
an association liable merely because it does not provide security? Is the lack of security the 
cause of the crime? We have found that sometimes the answer to these questions is “yes”. 
However, more frequently, the answer to these questions is likely “no,” that the association 
is not liable for the alleged damage(s). And that was the holding in a recent unpublished 
California court of appeal decision.1 
 
In the Girardi v. San Rafael Homeowners Association case, a husband (a prominent attorney) 
and wife who owned a home in a luxury planned development (located in Pasadena) sued 
the Alta San Rafael HOA, where their home is located, for negligence after their house was 
burglarized twice (jewelry and other valuables with a value in excess of a million dollars was 
alleged to have been taken). The Girardis claimed that their association owed them, as 
owners, a duty to keep the premises reasonably safe, and breached that duty by failing to 
hire a security guard, monitor gates, and maintain the streetlights.  
 
The association filed a motion for summary judgment (a motion that seeks to end the case 
without a trial if there are no questions of fact) asserting that the association owed no duty 
to protect the owners’ property from theft, and even if there were such a duty, there was 
no causation — that is, a direct connection between the association’s alleged negligence 
and the break-ins — in this case. The trial court agreed and granted judgment in favor of the 
association. The Girardis appealed.  
 
On appeal, the appellate court upheld the decision of the lower court.  The Court of Appeal 
found that to prevail in a negligence case, a plaintiff must show that the association owed 

 
1 An unpublished court of appeal decision provides insight into what the court is thinking or likely to do under similar 
circumstances, but cannot be cited as legal precedent. 
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the plaintiffs a legal duty of care, the association breached that duty, and the breach was a 
proximate or legal cause of the owners’ injury. The appeals court agreed that the association 
owed no duty to protect the owners from being burglarized. The Court noted that even if 
the association did owe a duty of care to the owners, the Girardis couldn’t prove that a 
alleged lack of security measures caused the two robberies—a required element for winning 
their negligence case.  
 
In opposing the association’s motion for summary judgment, the Girardis offered the 
testimony of a security expert who claimed that the association’s failure to repair street 
lights, motorize and secure the gates at the access points of the development, hire security 
guards, or install surveillance cameras caused and/or contributed to the burglaries. 
However, the court found this expert’s testimony unpersuasive, noting that the expert 
offered no factual basis for his conclusions. The appeals court stated that the security 
expert’s opinion was speculative at best, and that several other circumstances could have 
led to the burglaries.  
 
The Court pointed out that the owners had several employees who worked at their home 
on a regular basis and had access to the keys to the home. The owners also frequently had 
delivery people come to their house. The Court of Appeals stated that “[s]ince the purpose 
of motorizing and securing the gates is to prevent only unauthorized people from entering 
the development, it would be mere speculation to conclude that the absence of those 
security measures contributed to the loss.”  The Court also noted that the employees and 
delivery people were authorized to enter the community by the Girardis. The Court also 
pointed out that the Girardis did not know who burglarized their home and therefore they 
could not prove that any negligence of their Association was the cause of the burglaries.  
 
The Girardis also claimed that the association’s alleged failure to provide adequate security 
measures led to other burglaries in the community. However, the association provided 
evidence that the other burglaries were daytime break-ins, which couldn’t be linked to 
broken streetlights. In addition, the question of whether or not the gates were up to date 
was not an issue, as the community’s gates were kept open during the day.  
 
In supporting the trial court’s granting of the Motion for Summary Judgment, the Court of 
Appeals stated (and we provide this, as it is interesting to read exactly what the Court 
stated): 
 

In the present case, the Girardis' security expert offered no factual basis for his 
conclusion that the Association's failure to repair street lights, motorize and 
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secure the gates at the access points of the development, hire security guards, 
or install surveillance cameras caused and/or contributed to the burglaries of the 
Girardis' house. In fact, the evidence before the trial court significantly 
undermined Garcia's speculative opinion. For example, as in Saelzler, the Girardis 
admitted that they cannot prove the identity of the burglars, and thus they 
cannot show that the burglars were not authorized to enter the development, 
either as homeowners, employees of homeowners, or delivery personnel. Since 
the purpose of motorizing and securing the gates is to prevent only unauthorized 
people from entering the development, it would be mere speculation to 
conclude that the absence of those security measures contributed to the 
Girardis' loss. (See Saelzler, supra, 25 Cal.4th at p. 776.) Similarly, the Girardis 
admitted they do not know the time at which the second burglary took place, 
and thus they cannot show that it did not occur during daylight hours. Moreover, 
the Girardis themselves presented evidence that nearby homes were burglarized 
during daylight hours. In light of this evidence, they cannot show that but for the 
Association's failure to repair the street lights, the burglaries would not have 
occurred. Finally, the Girardis also presented evidence that their home was 
burglarized twice more after the complaint was filed, after cameras were 
installed at the gates. Given these subsequent burglaries, they cannot show that 
the absence of cameras contributed to the earlier burglaries. 

  
In short, the Girardis failed to present evidence sufficient to raise a triable issue regarding 
whether the Association's alleged failure to provide adequate security was an actual, legal 
cause of their loss. Therefore, the trial court did not err in granting summary judgment in 
favor of the Association. 
  
So, what should California community associations take away from this case? 
 
First, we suggest that if the Association does not provide security, do not call the Association 
a “secured complex”. Do not call the gate monitors “security guards” (even if they work for 
a security company). They are “gate monitors”, and that is all. 
 
Second, annually advise the owners/residents of the fact that the Association provides no 
or limited security and that owners need to take care to protect themselves and their 
property. They need to know that they cannot rely on what limited protections are offered 
by the Association (walls, gates, periodic security patrol, etc.) 
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Third, be vigilant in ensuring that all common area lighting, locks and gates are properly 
working so that these issues don’t ever make their way into a lawsuit.  
 
And if the Association learns of crime in the neighborhood or at the Association, do not hide 
that fact from the owners and residents. Tell them about the crimes and encourage them to 
be vigilant in protecting themselves and their property from criminal acts by third parties.  
 
Questions regarding your Association’s obligation to provide security? Contact David 
Swedelson via email: dcs@sghoalaw.com 

 


