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State Adopts New Fraud and Embezzlement Statutes  

Non-Compliance Puts You at Risk 
 

By the Community Association Attorneys at SwedelsonGottlieb 
 
 

Community associations have a lot of money, which makes them a prime target for 
embezzlement. Unfortunately, and perhaps by necessity, many boards become too trusting and 
don’t have the wherewithal to keep an eye on what other board members or their managers 
are doing with the association’s resources.  
 

Board members rely on their agents, and this reliance leads to blind trust in some 
instances. While most managers and board members would not take action to harm their 
associations, some do. This problem may be especially acute in smaller associations that are 
unable or unwilling to cover the cost to hire a qualified financial accountant. Larger 
associations, which meet income requirements under certain statutes, are required by law to 
have a higher level of financial review or audit by a qualified CPA in addition to the board-level 
requirements, as discussed below. 
 

In 2019, the California legislature acknowledged that community associations are 
susceptible to fraud and embezzlement. The state adopted legislation that increased the 
financial oversight required of an association’s board of directors and implemented certain 
insurance requirements to protect against 
fraudulent financial transfers. These legal requirements and their implications are discussed 
below. 
 

•  Civil Code §§ 5380 and 5502 prohibit associations from making transfers greater than 
$10,000 or 5% of the association’s total combined reserve and operating account 
deposits, whichever is lower, without the board’s prior written authorization. 

 
For associations with regular reoccurring expenses that exceed the Civil Code’s transfer 

limit, obtaining the board’s prior written approval for each and every fund transfer may prove 
burdensome and time consuming. In these cases, a board may consider approving these 
expenditures in advance. Another option is to adopt a board resolution granting management a 
blanket authorization to make these fund transfers, as the law requires the board’s prior 
written approval, but it does not say this approval must be granted for each and every transfer. 
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Because this law is new, as of the date of this article, neither of these approaches have 
been tested in court. So, it is feasible that an owner could challenge any authorization by the 
board short of a case-by-case approval of each expenditure that exceeds the Civil Code’s 
transfer limit. That said, the likelihood of an owner challenge to an association’s payment of 
regular reoccurring expenses to cover routine services is (in this author’s opinion) unlikely. 
 

For non-recurring expenses, boards must adopt a written resolution for each fund 
transfer as the need arises. Without that approval, any such non-recurring expenditure could 
be challenged. Importantly, a managing agent should never transfer funds without this written 
authorization to avoid personal liability. 
 

•  Civil Code §§ 5500 and 5501 require all boards to review certain financial records on a 
monthly basis, unless the governing documents require more frequent review. These 
records include the association’s operating and reserve bank statements, 
income/expense statements, and reconciliations of those statements, as well as the 
association’s check register, general ledger, and delinquent accounts receivable report. 
A board may delegate this review to certain specified individuals acting as a 
subcommittee of the board, but the board must ultimately ratify the results at a board 
meeting subsequent to the subcommittee’s review, and this ratification must appear in 
the minutes. 

 
If the board is reviewing financials on a monthly basis but does not catch a discrepancy 

(such as an apparent theft or misuse of funds) it is unlikely that the board members will be 
personally liable for the loss. However, if a theft or other misuse of funds were to go unnoticed 
for many months because the board was not meeting its legal obligation to review the 
association’s financials, liability may attach for the board’s non-feasance.  
 

• Civil Code § 5806 requires each association to purchase a fidelity bond. A fidelity bond is 
a form of insurance that offers protection against losses stemming from fraudulent or 
dishonest acts. Under this law, associations must maintain fidelity bond coverage for 
their directors, officers, employees, and managing agent, if any. 

 
Preliminarily, an association should have fidelity insurance, and the obvious risk here is 

not having that insurance if/when it is needed. If there is a loss, it is unlikely that the 
association’s members will be satisfied (or happy) covering that loss through their assessment 
payments and may seek to recoup their loss from the individual board members by suing them 
individually for failing to comply with the legal obligation to purchase and maintain a fidelity 
bond. This is a serious issue, as the statutory indemnity afforded under Civil Code § 5800 may 
not extend to board members that fail to obtain a fidelity bond. 
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Together, the new statutes discussed above are intended to keep an association’s funds 
better protected. Nothing is going to protect an association from fraud and embezzlement with 
100% certainty, but the monthly reviews should help boards catch a bad act sooner and the 
fidelity bond required by law should cover most losses that occur. The primary risk of 
noncompliance is that an association (and its members) will have to bear a loss on its own due 
to a lack of fidelity insurance. If the board has not been reviewing the association’s financials as 
required by law and is sued by the members as a result of the loss, the board members may 
find that they are not shielded from individual liability by the general protections typically 
afforded under the association’s governing documents and California law. 


