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Generally, an insurance contract that 
indemnifies insureds for damages result-
ing from their intentional misconduct is 
void as against public policy, and courts 
will not enforce it.1 Moreover, insur-
ers draft their policies to avoid liability 

for those damages both by limiting the 
scope of their grants of coverage and by 
expressly excluding coverage for inten-
tional acts.

Because coverage in a given case will 
depend on both the language of the pol-

icy and the allegations against the in-
sured, courts often rely on analogies to 
cases with similar facts and policy lan-
guage. Fortunately, a number of recent 
cases illustrate how courts interpret “in-
tentional act” provisions. Whether an in-
sured gets a defense or indemnity under a 
liability policy can hinge on the interpre-
tation of these terms. This article looks 
at those cases.

The circular definition of 
‘occurrence’ 

A typical liability policy covers bodily 
injury or property damage only if it re-
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1. Illinois Farmers Insurance Co. v. Keyser, 2011 IL 
App (3d) 090484, ¶ 18.
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sults from an “occurrence,” often defined 
as “an accident, including continuous or 
repeated exposure to substantially the 
same general harmful conditions.”2 How-
ever, policies tend to not define an “acci-
dent,” leaving that for courts to interpret.

Somewhat circularly, Illinois courts 
have defined an “accident” as “an un-
foreseen occurrence, usually of an un-
toward or disastrous character, with a re-
sult that is unintended and unexpected.”3 
Further, the “natural and ordinary” or 
“rational and probable” consequences 
of an act are not considered accidents.4 
Courts decide whether the insured ob-
jectively should have foreseen the “oc-
currence” based on whether any sensible 
person would know it is likely to follow 
from the insured’s conduct.5

Also, insurers often exclude cover-
age for bodily injury or property dam-
age that is expected or intended by 
the insured, though they sometimes ex-
cept bodily injury resulting from using 
reasonable force to protect people or 
property.6 Courts sometimes skip over 
whether a suit alleges an “occurrence” 
and go straight to the exclusion to reach 
the same result. Doing so, however, ef-
fectively shifts the burden of proof in a 
coverage dispute. Strictly speaking, the 
insured has the burden of proving that 
a claim is covered under the contract. 
That done, the insurer has the burden 
of proving that a limitation or exclu-
sion applies.7

In determining whether an insurer has 
a duty to defend, a court hearing an ac-
tion for a declaratory judgment ordinar-
ily looks first to the allegations of the un-
derlying complaint and compares those 
to the policy provisions.8 It may consider 
other pleadings and evidence, but only if 
in so doing it does not determine issues 
critical to the underlying action. A court 
may be reluctant to consider pleadings 
filed by the insured unless they support 
allegations that the underlying plaintiff 
would not ordinarily make (e.g., that the 
insured acted in self-defense).9

Intentional acts: examples from 
recent cases

The underlying plaintiff in Farmers 
Automobile Insurance Association v. 
Danner alleged that the defendants had 
committed battery by hitting him with 
a car, striking him with a golf club until 
it broke, and kicking him in the back 
and ribs.10 In an effort to preserve the 
defendants’ insurance coverage under 

their homeowners’ policies, he filed an 
amended complaint alternatively alleg-
ing that the insureds negligently struck 
him.

However, the appellate court disre-
garded the plaintiff’s legal labels and fo-
cused on the insureds’ alleged conduct, 
which it said could be described only 
as intentional acts and not as “occur-
rences.”11 The court remanded with in-
structions to enter summary judgment 
for the insurer.

Corporate insureds can also engage 
in intentional conduct, as shown by 
West American Insurance Co. v. Mid-
west Open MRI, Inc.12 There, the un-
derlying suit alleged that the insured 
had conspired with some physicians to 
monopolize the MRI market in viola-
tion of the Illinois Consumer Fraud Act. 

The court held that the insured’s general 
liability insurer had no duty to defend 
because the underlying suit did not al-
lege accidental conduct or consequences 
and therefore did not allege an “occur-
rence.”13

While auto liability and professional 
liability insurance policies do not usually 
require an “occurrence,” they similarly 
deny coverage for intentional conduct. 
In the suit underlying American Coun-
try Insurance Co. v. Chicago Carriage 
Cab Corp., a taxi passenger alleged that 
a masked man had battered and robbed 
him in the taxi’s back seat with the driv-
er’s participation.14 The auto policy on 
the taxi provided liability coverage for 
injuries “caused by an ‘accident’ and re-
sulting from the ownership, maintenance 
or use of a covered ‘auto.’”15 After re-
viewing earlier cases in which crimes like 
murder and sexual assault took place 
within vehicles, the court held that the 
alleged battery and robbery did not have 
a causal connection to the ownership, 
maintenance, or use of the taxi. Ameri-
can Country therefore owed no indem-
nity under the auto liability coverage.

In Illinois State Bar Association Mu-
tual Insurance Co. v. Cavenagh, a pro-

Insurance policies don’t indemnify insureds who cause intentional or expected 
harm. But what is and isn’t “intentional” or “expected”? What about coverage 

for intentional torts? A look at the cases offers some clues.

Courts have expressed 
skepticism about insurers 

covering intentional 
torts on the one hand 

and requiring that 
they be caused by an 
accident or excluding 
them as intentional 
acts on the other.

__________

2. See, e.g., Addison Insurance Co. v. Fay, 232 Ill. 
2d 446, 455 (2009).

3. Farmers Automobile Insurance Ass’n v. Danner, 
2012 IL App (4th) 110461, ¶ 34.

4. Id.; American Family Mutual Insurance Co. v. 
Guzik, 406 Ill. App. 3d 245, 248 (3d Dist. 2010).

5. Aetna Casualty & Surety Co. v. O’Rourke Broth-
ers, Inc., 333 Ill. App. 3d 871, 878-79 (3d Dist. 2002).

6. See, e.g., Pekin Insurance Co. v. Wilson, 237 Ill. 
2d 446, 451 (2010).

7. Addison Insurance Co. v. Fay, 232 Ill. 2d 446, 
453-54 (2009).

8. Wilson, 237 Ill. 2d at 455.
9. See, e.g., id. at 465; cf. National Fire Insurance 

of Hartford v. Walsh Construction Co., 392 Ill. App. 3d 
312, 320-22 (1st Dist. 2009) (rejecting consideration 
of third-party complaint that did nothing more than 
bolster coverage arguments).

10. Farmers Automobile Insurance Ass’n v. Danner, 
2012 IL App (4th) 110461, ¶¶ 6-7.

11. Id. at ¶¶ 39-40, 51.
12. West American Insurance Co. v. Midwest Open 

MRI, Inc., 2013 IL App (1st) 121034.
13. Id. at ¶¶ 22-24.
14. American Country Insurance Co. v. Chicago Car-

riage Cab Corp., 2012 IL App (1st) 110761, ¶¶ 5, 35.
15. Id. at ¶ 13.
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fessional liability insurer disclaimed cov-
erage for an insured attorney, Cavenagh, 
regarding the claims of another attor-
ney, Bogusz, that Cavenagh had misled 
Bogusz to procure an inflated default 
judgment against Bogusz’s client.16 Cav-
enagh’s policy insured against claims 
arising out of “wrongful acts,” defined 
in part as negligent acts, errors, or omis-
sions in the rendering of or failure to ren-
der professional services.17 The policy ex-
cluded claims arising out of an insured’s 
criminal, dishonest, fraudulent, or inten-
tional acts or omissions. The court held 

that Bogusz’s claims of fraud and con-
spiracy did not allege any negligent acts 
as the insuring agreement required, and 
that the insurer had no duty to defend.

Expected injuries: not intentional 
but ‘reasonably anticipated’

Although the terms “expected” and 
“intended” often occur together in poli-
cies and court opinions, they are not syn-
onymous: an “expected” injury is one 
that could be “reasonably anticipated.”18 
The suits underlying Empire Indemnity 
Insurance Co. v. Chicago Province of the 
Society of Jesus alleged that the insured 
religious order should have known of, 
should have been aware of, or had con-
structive notice of a priest’s prior sexual 
abuse of minors.19 They further alleged 
that after that abuse was brought to the 
order’s attention, the order reasonably 
should have anticipated or expected fur-
ther abuse. The appellate court held that 
the trial court had properly disregarded 
the claimants’ allegations of negligence 
and that the “expected or intended” ex-
clusion applied.20

In State Farm Fire & Casualty Co. 
v. Young, the insured allegedly supplied 
the underlying plaintiff’s decedent with 

heroin, severely beat her, and then failed 
to seek medical attention for her.21 The 
court noted that injuries caused by as-
sault and battery are normally not con-
sidered accidental, even if the specific 
injury was not intended. The underly-
ing complaint did not allege that the in-
sured expected the decedent to die, but 
her death was the only reasonable expec-
tation from the complaint’s well-pleaded 
facts, and her injuries were not the re-
sult of an “occurrence” or accident.22 
The court also found it clear that the in-
sured’s failure to act was intentional, that 

the result was expected, and 
that the insured’s omissions 
would be excluded from 
coverage.

In American Family 
Mutual Insurance Co. v. 
Guzik, investigations deter-
mined that an explosion 
and fire at Guzik’s house 
resulted from Guzik’s act 
of arson.23 His actions also 
damaged four surrounding 
homes, and the insurer for 
those homes sought recov-
ery from Guzik. Although 
the neighbors’ insurer ar-

gued that Guzik had not intended the 
damage but only negligently failed to 
prevent it, the court held that it was a ra-
tional and probable consequence of his 
acts that the fire would spread. It fur-
ther stated that Guzik’s insurer should 
not be forced to insure against a harm 
that Guzik controlled when he “literally 
played with fire.”24

On the other hand, the court in Erie 
Insurance Exchange v. Imperial Marble 
Corp. found that the exclusion for ex-
pected or intended injuries did not apply 
to allegations that the insured emit-
ted noxious odors as part of its normal 
business operations.25 Although the act 
that caused the alleged injuries resulting 
from those emissions was intentional, the 
court said the injuries themselves were 
not expected or intended and found that 
the insurer had a duty to defend.

Construction defect cases open up a 
number of additional coverage issues, 
but the general rule in Illinois is that 
damage to the structure itself is consid-
ered the natural and ordinary conse-
quence of defective workmanship or ma-
terials.26 There is an “occurrence” only 
if such defects damage something other 
than the contractor’s work, such as fur-
niture, drapes, clothes, or parked cars.

Coverage for intentional torts: 
‘Personal and advertising injury’

Instead of being based on an acciden-
tal “occurrence,” coverage for “personal 
and advertising injury” is generally based 
on whether injury arises from a discrete 
list of offenses.27 They often include in-
tentional acts, such as false arrest, ma-
licious prosecution, wrongful eviction, 
defamation, and invasion of privacy.

Courts have identified a tension be-
tween covering those intentional torts 
and requiring that they be caused by an 
accident or excluding them as intentional 
acts. Judges have expressed concern that 
such limitations render the grant of cov-
erage illusory.

Malicious prosecution. In Illinois 
Farmers Insurance Co. v. Keyser, the in-
sured sought a defense for allegations of 
malicious prosecution.28 The court re-
jected the insurer’s arguments against 
insuring an insured’s misconduct, not-
ing that courts had approved coverage 
for torts such as retaliatory discharge 
and defamation, though they stop short 
for crimes such as murder and sexual 
assault. The court also stated that pub-
lic policy favors enforcing the terms of 
a contract as written and compensating 
victims, and it found a duty to defend.

Wrongful eviction. The court in John 
T. Doyle Trust v. Country Mutual Insur-
ance Co. considered another “personal 
and advertising injury” offense: wrongful 
entry or wrongful eviction.29 The under-
lying suit alleged that the insureds had 
leased space to an artist, and that when 
they sold the premises they removed his 
personal items, including artwork, with-
out his permission.

The declaratory court concluded that 

The Illinois Appellate Court 
concluded that statutory damages 

of $500 per violation were 
punitive in nature and therefore 

uninsurable, but the Illinois 
Supreme Court reversed.

__________

16. Illinois State Bar Ass’n Mutual Insurance Co. v. 
Cavenagh, 2012 IL App (1st) 111810, ¶¶ 2-3.

17. Id. at ¶ 4.
18. Empire Indemnity Insurance Co. v. Chicago 

Province of Society of Jesus, 2013 IL App (1st) 112346, 
¶ 39.

19. Id.
20. Id. at ¶¶ 40-49.
21. State Farm Fire & Casualty Co. v. Young, 2012 IL 

App (1st) 103736, ¶ 4.
22. Id. at ¶ 31.
23. American Family Mutual Insurance Co. v. Guzik, 

406 Ill. App. 3d 245, 246-47 (3d Dist. 2010).
24. Id. at 248-49.
25. Erie Insurance Exchange v. Imperial Marble 

Corp., 2011 IL App (3d) 100380, ¶ 19.
26. See, e.g., Milwaukee Mutual Insurance Co. v. J.P. 

Larsen, Inc., 2011 IL App (1st) 101316, ¶¶ 25-27.
27. See International Insurance Co. v. Rollprint Pack-

aging Products, Inc., 312 Ill. App. 3d 998, 1012-13 (1st 
Dist. 2000).

28. Illinois Farmers Insurance Co. v. Keyser, 2011 IL 
App (3d) 090484, ¶ 3.

29. John T. Doyle Trust v. Country Mutual Insurance 
Co., 2014 IL App (2d) 121238, ¶ 12.
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“wrongful eviction” within the meaning 
of the policy was not limited to physical 
harm to a person. Instead, it was broad 
enough to encompass allegations that 
the insureds deprived the artist of his 
right to enjoy the leased premises, and 
the court found a duty to defend.

Blast faxes. One of the most conten-
tious areas under “personal and adver-
tising injury” coverage is suits brought 
under the Telephone Consumer Protec-
tion Act of 1991 (“TCPA”),30 commonly 
called “blast fax” cases. Courts have had 
to consider whether it is against pub-
lic policy to provide insurance for liq-
uidated damages awarded under the 
TCPA.

The Illinois Appellate Court con-
cluded in Standard Mutual Insurance 
Co. v. Lay that statutory damages of 
$500 per violation were punitive in na-
ture and therefore uninsurable,31 but the 
Illinois Supreme Court reversed, finding 
that those damages were remedial and 
therefore insurable.32 On remand, the 
appellate court held that any resulting 

“property damage” was accidental and 
therefore covered because the insured 
believed it had permission to send the 
faxes, and that the faxes also invaded the 
recipients’ privacy for purposes of “per-
sonal and advertising injury” coverage.33

While the Illinois Supreme Court has 
ruled that TCPA suits allege “personal 
and advertising injury,”34 it has never de-
termined whether the recipient of an un-
solicited fax alleges “property damage” 
through loss of use of its fax machine, 
ink, and paper, as the Illinois Appellate 
Court has held.35 As a result, federal 
courts in Illinois remain bound by a sev-
enth circuit decision predicting that the 
Illinois Supreme Court would hold any 
alleged “property damage” to be foresee-
able,36 although they follow the Illinois 
Supreme Court in finding that TCPA 
claims allege “personal and advertising 
injury.”37

Conclusion

As these cases show, determining 
whether a suit alleges intentional or 

accidental conduct in turn can dictate 
whether an insurer must defend or in-
demnify its insured against a variety of 
allegations under a variety of policies. 
When a suit alleges that a defendant has 
committed a harmful intentional act, his 
or her lawyer must not only be familiar 
with the legal principles at issue but also 
take note of the allegations and the pre-
cise language of any insurance policies 
that may be available to the defendant. ■

__________

30. 47 U.S.C. § 227 et seq.
31. Standard Mutual Insurance Co. v. Lay, 2012 IL 

App (4th) 110527, ¶¶ 27-37.
32. Standard Mutual Insurance Co. v. Lay, 2013 IL 

114617, ¶¶ 25-34.
33. Standard Mutual Insurance Co. v. Lay, 2014 IL 

App (4th) 110527-B, ¶¶ 31, 33.
34. Valley Forge Insurance Co. v. Swiderski Electron-

ics, Inc., 223 Ill. 2d 352, 378-79 (2006).
35. See, e.g., Insurance Corp. of Hanover v. Shelborne 

Associates, 389 Ill. App. 3d 795 (1st Dist. 2009).
36. See, e.g., Maxum Indemnity Co. v. Eclipse Manu-

facturing Co., 848 F. Supp. 2d 871, 880-81 (N.D. Ill. 
2012) (citing American States Insurance Co. v. Capital 
Associates of Jackson County, Inc., 392 F.3d 939, 943 
(7th Cir. 2004)).

37. Id. at 881-82 (citing Swiderski Electronics, 223 
Ill. 2d at 378-79).
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