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INSURANCE LAW ▼    VANSWOL

IN DETERMINING WHETHER A 

LIABILITY INSURER HAS A DUTY TO 

DEFEND a suit against its insured, Illinois 
courts have often said that the state adheres to 
a “four corners” or “eight corners” rule. Under 
this rule, courts compare the four corners of 
the underlying complaint and the four corners 
of the insurance policy to determine whether 
the suit potentially states a covered claim.1

However, particularly in the wake of the 
Illinois Supreme Court’s decision in Pekin 
Insurance Co. v. Wilson,2 courts are casting 
doubt on whether or to what extent Illinois 
continues to adhere to the four corners rule. 
This article will examine the history of the rule 
both before and after Wilson and its impact for 
insurers and insureds today.

The basis of the four corners rule
An insurer’s duty to indemnify its insured 

arises only when the insured’s activity and the 
damages that the insured must pay actually 
fall within the scope of the policy’s coverage.3 
However, its duty to defend its insured is 
much broader, arising when the underlying 
complaint alleges facts within or potentially 
within coverage.4

It is a longstanding rule that the allegations 
of the complaint generally determine the duty 
to defend.5 The duty to defend extends even 
to groundless, false, or fraudulent allegations, 
and it does not depend on the probability of 
recovery.6

To that end, courts in declaratory-judgment 
actions liberally construe the underlying 
complaint in favor of the insured, holding 
that the duty to defend should not hinge 
on the draftsmanship skills or whims of the 
underlying plaintiff.7 The alleged conduct, 
and not the legal label used in the complaint, 
controls the court’s analysis.8 At the same time, 
the court must consider the actual complaint 
and not some hypothetical version.9

Are Courts Moving Past 
the ‘Four Corners’ Rule  
in Duty-to-Defend Cases?
The four corners rule requires that when deciding whether a liability insurer 

has a duty to defend its insured, a court examines only the terms of the policy 

and the allegations of the complaint. This article examines Illinois courts’ 

increasing readiness to look beyond those documents, particularly in light of 

the Illinois Supreme Court’s decision in Pekin Insurance Co. v. Wilson.
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__________

1. See, e.g., Geisler v. Everest National Insurance Co., 
2012 IL App (1st) 103834, ¶ 70.

2. Pekin Insurance Co. v. Wilson, 237 Ill. 2d 446 (2010).
3. Travelers Insurance Co. v. Eljer Manufacturing, Inc., 

197 Ill. 2d 278, 293 (2001).
4. General Agents Insurance Co. of America v. Midwest 

Sporting Goods Co., 215 Ill. 2d 146, 154 (2005).
5. See, e.g., Thornton v. Paul, 74 Ill. 2d 132, 144 (1978).
6. General Agents Insurance Co. of America, 215 Ill. 2d 

at 155.
7. International Insurance Co. v. Rollprint Packaging 

Products, Inc., 312 Ill. App. 3d 998, 1007 (1st Dist. 2000).
8. Steadfast Insurance Co. v. Caremark Rx, Inc., 359 Ill. 

App. 3d 749, 755–56 (1st Dist. 2005).
9. Id. at 761.
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Cracks in the doctrine
While the four corners rule seems 

straightforward, insureds and insurers alike 
have long urged courts to consider facts 
and documents outside of the underlying 
complaint in determining whether insurers 
have a duty to defend. On the one hand, 
insureds have successfully argued that insurers 
have a duty to defend when they are aware of 
“true but unpleaded facts” potentially bringing 
claims within their policies’ coverage, but that 
they should not be able to deny coverage based 
on extrinsic facts.10 On the other hand, insurers 
have successfully challenged the duty to defend 
by introducing such extrinsic evidence in 
declaratory actions.11

Investigations and extrinsic evidence. 

The policy in Fidelity & Casualty Co. of New 
York v. Envirodyne Engineers, Inc., excluded 
injuries arising from Envirodyne’s professional 
services.12 Based on Envirodyne’s contract and 
the testimony of an Envirodyne officer, the trial 
court applied this exclusion to an underlying 
injury suit because Envirodyne provided only 
professional engineering services.

The appellate court affirmed, holding 
that an insurer should be allowed to submit 

extrinsic evidence in a declaratory action if it 
does not tend to determine an issue crucial to 
the determination of the underlying lawsuit. 
Excluding such evidence from consideration, 
the court said, “would greatly diminish a 
declaratory action’s purpose of settling and 
fixing the rights of the parties.”13

However, the insurer may not be able to 
rely on such extrinsic evidence without a 
declaratory action. In Chandler v. Doherty, 
American Fire insured Doherty’s Chevrolet 
but not his replica Bugatti.14 Both Doherty 
and American Fire knew that he was driving 
the “replicar” when he got in an accident, 
but the Chandlers’ suit alleged only that he 
had negligently driven “his motor vehicle.”15 
Because the complaint left open the possibility 
that Doherty was driving his Chevrolet, 
and because American Fire had not sought 
an adjudication of its duties, the court held 

TAKEAWAYS >> 
• In determining whether 

a liability insurer has a duty to 
defend a suit against its insured, 
Illinois courts have often said 
that the state adheres to a “four 
corners” or “eight corners” 
rule. Under this rule, courts 
compare the four corners of the 
underlying complaint and the 
four corners of the insurance 
policy to determine whether the 
suit potentially states a covered 
claim.

• Despite the four corners 
rule, insureds have successfully 
argued that insurers have a 
duty to defend when they are 
aware of “true but unpleaded 
facts” potentially bringing claims 
within their policies’ coverage, 
but that they should not be 
able to deny coverage based 
on extrinsic facts. On the other 
hand, insurers have successfully 
challenged the duty to defend 
by introducing such extrinsic 
evidence in declaratory actions.

• Recent decisions suggest 
that courts are increasingly 
willing to consider additional 
extrinsic facts in declaratory 
judgment actions, at least if 
those facts do not determine 
issues from the underlying case 
and do not come solely from 
the insured’s own pleading or 
affidavit.

__________

10. LaRotunda v. Royal Globe Insurance Co., 87 Ill. App. 
3d 446, 452 (1st Dist. 1980).

11. Fidelity & Casualty Co. of New York v. Envirodyne 
Engineers, Inc., 122 Ill. App. 3d 301, 304 (1st Dist. 1983).

12. Id. at 302.
13. Id. at 305.
14. Chandler v. Doherty, 299 Ill. App. 3d 797, 799 (4th 

Dist. 1998).
15. Id at 802. 
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counterclaim alleging that he had acted 
in self-defense when Johnson attacked 
him. Wilson’s insurance policy excluded 
coverage for intentional acts but had an 
exception preserving coverage for injuries 
that resulted from the insured’s reasonable 
use of force in self-defense.

The Wilson court recognized that “a 
court ordinarily looks first to the allegations 
in the underlying complaint” and acknowl-
edged the “general rule” that the allega-
tions of the complaint alone determine the 
insurer’s duties.21 However, it then noted 
that other cases had qualified the rule, e.g., 
where “unusual or compelling circum-
stances” required consideration of extrinsic 
facts, and it decided that Holabird and Envi-
rodyne correctly stated the considerations 
for when a court should examine extrinsic 
evidence.22

The court held that Pekin’s motion for 
judgment on the pleadings had required 
the trial court to consider Wilson’s 
counterclaim to determine whether 
there was a genuine issue of material fact. 
It also found “unusual or compelling 
circumstances” requiring the trial court 
to look beyond the underlying complaint: 
Johnson was “unlikely” to plead facts 
showing that Wilson acted in self-defense, 
and unless Wilson could plead such facts, 
there would be no way to trigger the 
self-defense exception.23 The court further 
noted that in holding the trial court should 
consider Wilson’s counterclaim, it did not 
decide whether Wilson actually acted in 
self-defense and therefore did not resolve 
any issues critical to the underlying lawsuit.

Determining the scope of Wilson
Coverage for additional insureds. 

Subsequent decisions show the Illinois 

Metrick, the Holabird court found that 
American Economy had to defend 
Holabird because the claims against it 
arose out of Metrick’s work. The DePaul 
court hesitated to let DePaul base coverage 
on its own third-party complaint, but 
it found that the other facts American 
Economy knew from defending Metrick 
gave rise to a duty to defend DePaul.

In contrast, in National Fire Insurance 
of Hartford v. Walsh Construction Co., the 
court found no duty to defend a general 
contractor, Walsh, under the policy of 
its roofing subcontractor, Adler.18 Adler’s 
employee Brainerd alleged that a Walsh 
employee had caused him to fall on the 
job. Brainerd could not have sued Adler 
because worker’s compensation provided 
his exclusive remedy against his employer, 
but Walsh filed a third-party complaint 
against Adler. The declaratory court 
declined to find that Brainerd’s being an 
Adler employee necessarily meant his 
injuries resulted from Adler’s work, and it 
declined to consider Walsh’s third-party 
complaint, which it noted Walsh had filed 
after the carrier’s declaratory complaint in 
an apparent attempt “to bolster its claim of 
coverage.”19

Pekin Insurance Co. v. Wilson
The four corners rule came before the 

Illinois Supreme Court in Pekin Insurance 
Co. v. Wilson.20 Johnson sued Wilson for 
assault, battery, and intentional infliction 
of emotional distress, later adding a 
count for negligence. Wilson filed a 

American Fire liable for the judgment 
against Doherty.

Other pleadings from underlying case. 
Coverage for additional insureds has 
been one of the main areas of contention 
concerning the four corners rule. In 
American Economy Insurance Co. v. 
Holabird & Root16 and American Economy 
Insurance Co. v. DePaul University,17 
general contractor Holabird and building 
owner DePaul sought a defense from 
American Economy, the insurer for 
electrical subcontractor Metrick Electric. 
In a suit alleging injuries from the lights 
in DePaul’s building, the plaintiff did not 
sue Metrick, but DePaul filed a third-
party complaint against Metrick, which 
American Economy defended.

Looking to DePaul’s third-party 
complaint, the subcontract, and the facts 
American Economy knew from defending 

WILSON MAY SIGNAL A LONG-TERM 
TREND IN WHICH COURTS ARE NOT 
ONLY MORE LIKELY TO CONSIDER 
EXTRINSIC FACTS BUT ALSO MORE 
LIKELY TO FIND A DUTY TO DEFEND 
BASED ON THOSE FACTS.

ISBA RESOURCES >> 
• Aaron T. Dozeman, The Provisional Admission of Parol Evidence, 

103 Ill. B.J. 34 (May 2015), https://www.isba.org/ibj/2015/05/
provisionaladmissionparolevidence. 

• Steven A. Coombs, Wrap-Up Insurance Programs:  Coverage Issues, The Policy 
(Dec. 2013), https://www.isba.org/sections/insurance/newsletter/2013/12/
wrapupinsuranceprogramscoverageissu. 

• Daniel L. Stanner, John M. Fitzgerald, & Brent Ryan, Removing Judicial Blinders:  
Beyond the Underlying Complaint in Insurance Coverage Disputes in Construction 
Site Personal Injury Cases, The Policy (Jan. 2013), https://www.isba.org/sections/
insurance/newsletter/2013/01/removingjudicialblindersbeyondtheun. 

__________

16. American Economy Insurance Co. v. Holabird 
& Root, 382 Ill. App. 3d 1017, 1018 (1st Dist. 2008).

17. American Economy Insurance Co. v. DePaul 
University, 383 Ill. App. 3d 172, 173 (1st Dist. 2008).

18. National Fire Insurance of Hartford v. Walsh 
Construction Co., 392 Ill. App. 3d 312, 313 (1st Dist. 
2009).

19. Id. at 319, 322.
20. Pekin Insurance Co. v. Wilson, 237 Ill. 2d 446 

(2010).
21. Id. at 455, 458.
22. Id. at 459–62 (citing National Union Fire Insur-

ance Co. of Pittsburgh, Pa. v. R. Olson Construction 
Contractors, Inc., 329 Ill. App. 3d 228, 238 (2d Dist. 
2002)).

23. Id. at 465–66.
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that review the rules for interpreting 
underlying allegations without ruling on 
whether the court can consider extrinsic 
matters.37

Other limitations on considering 

extrinsic evidence. Courts have continued 
to limit their ability to consider extrinsic 
facts and documents in other contexts as 
well. In Pekin Insurance Co. v. Precision 
Dose, Inc., the directors of Xactdose 
allegedly formed and operated Precision 
Dose, which engaged in the same type of 
business as Xactdose and was added to its 
policy.38 In Pekin’s declaratory action, the 
insureds submitted an affidavit attesting 
that Precision Dose derived its advertising 
materials from Xactdose and that the 
policy’s coverage for misappropriation 
of advertising ideas and copyright 

and directed the court to reconsider its 
holding in light of Wilson.28 Although not 
alleged in the underlying complaint, other 
pleadings demonstrated that there was no 
question the plaintiff was in the scope of 
his employment with Cambridge when he 
was injured. Owners accordingly had no 
duty to defend Cambridge because of its 
“employee exclusion.”29

But courts have not accepted extrinsic 
evidence in every additional-insured case. 
In Pekin Insurance Co. v. United Contractors 
Midwest, Inc., general contractor Cullinan 
asked the court to consider its third-party 
complaint against the underlying plaintiff ’s 
employer, Durdel, to find that Cullinan was 
an additional insured on Durdel’s Pekin 
policy.30

Citing Walsh and DePaul, the court 
refused to consider Cullinan’s “potentially 
self-serving” third-party complaint, which 
Cullinan had filed after Pekin’s declaratory 
action.31 In the absence of any other 
allegations against Durdel, the court found 
Pekin had no duty to defend Cullinan. The 
appellate court subsequently affirmed a 
trial court’s refusal to consider a putative 
additional insured’s own third-party 
complaint in Pekin Insurance Co. v. Illinois 
Cement Co.32 

The court also found that a subcontrac-
tor’s insurer had no duty to defend a gen-
eral contractor as an additional insured in 
Pekin Insurance Co. v. Roszak/ADC, LLC.33 
In finding that the underlying complaint 
did not support the elements of a covered 
theory of liability and did not present 
a possibility that Roszak would be held 
vicariously liable for its subcontractor’s 
work, the court said, “[W]e are still tied 
to the words of the complaint. We cannot 
read into the complaint something that is 
not there.”34

The Pulte court criticized Roszak as 
running counter to Wilson,35 but it is not 
clear that the Pulte court’s criticism was 
warranted. Nothing in Roszak suggests 
that any party had asked the court to 
consider any extrinsic facts or that the 
court had refused to do so; rather, Roszak 
concerned rules for interpreting the 
underlying complaint.36 Its holding is 
arguably in line with other recent cases 

Appellate Court grappling with the 
question of how broadly to read Wilson, 
particularly in the context of coverage 
for additional insureds. The court in 
Pekin Insurance Co. v. Pulte Home Corp. 
considered extrinsic facts in finding 
that Pekin had a duty to defend general 
contractor Pulte on the policy Pekin had 
issued to sewer subcontractor Kunde.24

The court found that when utility 
employee Kaiser allegedly fell into 
an unguarded sewer manhole at a 
construction site, there was at least a 
possibility that Pulte could be found liable 
solely as a result of Kunde’s actions, even 
though Kaiser did not plead a theory 
holding Pulte vicariously liable for Kunde’s 
acts. The court based its conclusion on 
Kaiser’s discovery responses, Kunde’s 
answer to Pulte’s counterclaim, and the 
subcontract retaining Kunde.

Following Pulte, courts found insurers 
had to defend additional insureds in 
Pekin Insurance Co. v. Equilon Enterprises 
LLC25 and Illinois Emcasco Insurance Co. 
v. Waukegan Steel Sales Inc.26 The Equilon 
court considered the franchise agreements 
between Shell and a gas-station operator 
to determine the scope of the coverage 
that the operator had intended to procure 
for Shell and to find a possibility of 
vicarious liability.

The Waukegan Steel Sales court found 
Emcasco had a duty to defend Waukegan 
based on the third-party complaints that 
other defendants in the underlying case 
had filed against Emcasco’s named insured, 
as well as Waukegan’s subcontract retaining 
the named insured. The court also rejected 
the argument that Wilson had required 
“unusual and compelling” circumstances 
before considering additional documents, 
saying Wilson required only that such 
evidence not determine an issue crucial to 
the underlying lawsuit.27

Additional pleadings can likewise take 
a claim outside of the scope of coverage. 
After the appellate court in Owners 
Insurance Co. v. Seamless Gutter Corp. 
issued an unpublished Rule 23 order 
finding that Owners had a duty to defend 
its additional insured Cambridge, the 
Illinois Supreme Court vacated that order 

IN RECENT CASES CONCERNING 
TRUE BUT UNPLEADED FACTS, 
INSUREDS HAVE USED THEM TO 
TRIGGER A DUTY TO DEFEND WHEN 
THE POSSIBILITY OF COVERAGE WAS 
NOT EVIDENT FROM THE UNDERLYING 
COMPLAINT.

__________

24. Pekin Insurance Co. v. Pulte Home Corp., 404 
Ill. App. 3d 336, 342–43 (1st Dist. 2010).

25. Pekin Insurance Co. v. Equilon Enterprises LLC, 
2012 IL App (1st) 111529.

26. Illinois Emcasco Insurance Co. v. Waukegan 
Steel Sales Inc., 2013 IL App (1st) 120735.

27. Id. ¶¶ 15, 17. 
28. Owners Insurance Co. v. Seamless Gutter Corp., 

2011 IL App (1st) 082924-B, ¶ 3.
29. Id. ¶¶ 13, 50.
30. Pekin Insurance Co. v. United Contractors Mid-

west, Inc., 2013 IL App (3d) 120803, ¶¶ 5–6, 16.
31. Id. ¶¶ 29–32.
32. Pekin Insurance Co. v. Illinois Cement Co., 2016 

IL App (3d) 140469.
33. Pekin Insurance Co. v. Roszak/ADC, LLC, 402 

Ill. App. 3d 1055, 1056 (1st Dist. 2010).
34. Id. at 1063.
35. Pekin Insurance Co. v. Pulte Home Corp., 404 

Ill. App. 3d 336, 341 (1st Dist. 2010).
36. Roszak/ADC, LLC, 402 Ill. App. 3d at 1063.
37. See, e.g., Menard, Inc. v. Country Preferred 

Insurance Co., 2013 IL App (3d) 120340, ¶¶ 24–25.
38. Pekin Insurance Co. v. Precision Dose, Inc., 

2012 IL App (2d) 110195, ¶ 1.
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were groundless. The court said that 
accepting the insurers’ position would 
mean equating the duty to defend with the 
narrower duty to indemnify.

Conclusion
Illinois courts still take the four 

corners of the complaint and policy as 
their starting point for a duty-to-defend 
analysis. Decisions since Wilson suggest 
they are increasingly willing to consider 
additional extrinsic facts in declaratory 
judgment actions, at least if those facts do 
not determine issues from the underlying 
case and do not come solely from the 
insured’s own pleading or affidavit.

In some cases, such extrinsic evidence 
may demonstrate that an underlying 
suit falls outside the scope of coverage; 
however, in most of the recent cases 
concerning true but unpleaded facts, 
insureds have used such facts to trigger 
a duty to defend when the possibility 
of coverage was not evident from the 
underlying complaint. Wilson may 
therefore signal a long-term trend in 
which courts are not only more likely 
to consider extrinsic facts but also more 
likely to find a duty to defend based on 
those facts. 

ended with his criminal conviction.
In Maryland Casualty Co. v. Dough 

Management, Inc., the court found no 
coverage for an accident that occurred 
when the underlying plaintiff fell from 
the top deck of a yacht.41 The insureds 
argued that their policy’s watercraft 
exclusion did not apply because a 
proposed but unfiled amended complaint 
alleged that the insureds had negligently 
used an “unstable bench,” which was a 
theory of liability independent of the 
ownership, maintenance, or use of the 
yacht.42 The court declined to consider 
those allegations because the amended 
complaint was never filed and no 
independent investigation had verified the 
allegation that the bench was unstable.

In Illinois Tool Works, Inc. v. Travelers 
Casualty & Surety Co., several insurers for 
periods between 1971 and 1987 claimed 
that they should not have to defend Illinois 
Tool in underlying toxic-tort suits because 
the suits did not allege that Illinois Tool 
caused injury to any plaintiffs during their 
policy periods.43 Illinois Tool admittedly 
was not involved in the welding product 
market and did not handle the related 
hazardous substances before it acquired 
another company in 1993.

However, the court found that some 
of the complaints either alleged injuries 
during the insurers’ policy periods or 
were vague enough to encompass such 
allegations, obligating the insurers to 
defend Illinois Tool even if the allegations 

infringement should require Pekin to 
defend a shareholder suit.

However, the appellate court held that 
the trial court had properly rejected the 
affidavit because the insureds had not 
provided the facts in that affidavit until it 
was too late for Pekin to provide a defense, 
and Pekin did not have the opportunity to 
conduct a timely investigation verifying 
the insureds’ asserted facts. The court 
also held that the insureds breached their 
notice provision by not timely presenting 
the facts in the affidavit.

In Farmers Automobile Insurance 
Association v. Neumann, a single auto 
accident led to two civil actions against 
Neumann.39 Farmers disclaimed coverage 
for the suit alleging assault and battery 
but acknowledged a duty to defend the 
suit alleging negligence. The court held 
that the facts alleged in the negligence 
complaint required Farmers to defend 
the intentional-tort suit as well. However, 
the court also struck the self-serving 
affidavit by which Neumann had sought to 
broaden the scope of the pleadings and to 
trigger Farmers’ duty to defend.

The distinction between negligent 
and intentional conduct was likewise at 
issue in Country Mutual Insurance Co. v. 
Dahms, involving a “scuffle” between the 
insured pedestrian and a taxi driver.40 The 
insurer had a duty to defend its insured 
based on the possibility of negligent 
conduct until he was convicted of 
aggravated battery, but the duty to defend 

__________

39. Farmers Automobile Insurance Association v. 
Neumann, 2015 IL App (3d) 140026, ¶ 3.

40. Country Mutual Insurance Co. v. Dahms, 2016 
IL App (1st) 141392, ¶ 8.

41. Maryland Casualty Co. v. Dough Management, 
Inc., 2015 IL App (1st) 141520, ¶¶ 1, 4.

42. Id. ¶ 55.
43. Illinois Tool Works, Inc. v. Travelers Casualty & 

Surety Co., 2015 IL App (1st) 132350, ¶¶ 5, 10.
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