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“The 7 Deadly Mistakes Made by Business Owners  

And People with Assets & Easy Ways To Avoid Them”  

 
 

QUESTION: Do people with assets or people without assets get sued?  

  

– One in every four small businesses has been sued or threatened with a 

lawsuit in the past five years.  

– I recently read that a lawsuit is filed every 2.08 seconds – the equivalent of 

the blink of an eye.  

– One lawsuit can damage or destroy your livelihood, forcing you to close your 

doors.  

  

As a result, doctors and other professionals are forced to spend ungodly amounts 

of money on malpractice insurance reducing their take home.  

 

This is just a general overview and strategies to preserve your assets are typically 

customized and why everyone who owns assets should consider a consultation on 

how to protect and preserve what they have. 
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Mistake Number One - Not having the right pension plan!  
  

  
  

Having an IRA or other non-ERISA plan may subject your nest-egg to vulnerabilities if a 

malpractice suit carries over to your personal assets. This could happen if the Plaintiff 

prevails and your insurance limits are inadequate or there is a limitation or exclusion in 

your policy.  Most states, including California, fail to provide regular individual retirement 

accounts and Roth IRAs with the kind of ironclad protection from creditors that is afforded 

pension benefits and 401(k) plans.1 California law allows you to exempt the amounts of 

your IRA and other non-ERISA accounts that are necessary for the support of you and 

your dependents at the time you retire. There is no single rule that applies to 

everybody's retirement accounts. Rather, courts decide how to divide your retirement 

account between you and a judgment creditor based on your particular circumstances. 

This is a huge wildcard as your hard earned money will be divvied up at the whim of a 

judge.   

  

O.J. Simpson is the best example of an absolute protected pension plan under ERISA. 

ERISA stands for the Employee Retirement Insurance Security Act and protects 

pension plans even in a bankruptcy as an exempt asset. Mr. Simpson enjoyed (before 

being incarcerated in Vegas) approximately $30,000 per month with a multi-million dollar 

judgment over his head.   

  

There are plans that allow you to put away $100,000 or more per year depending on your 

age and census of your employees while keeping it outside the collection of your creditor.    

  

 

 

 

 

 

 

 

 

 

 

                                            
1 .IRAs Could Be Fair Game in Lawsuits; Liz Pulliam Weston: <https://www.latimes.com/la-ira-story3-story.html>  
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Mistake Number Two - Not knowing which estate-planning document 

to use so you’ll avoid lawsuits!  
  

  
Should I use a revocable or irrevocable trust and should it be 

domestic or foreign?    

  

A lot of folks don’t know that a revocable trust is only for 

avoiding probate but offers no creditor protection. A 

living trust is a must in your overall plan but business 

owners and high net worth individuals need more.   

  

Depending on timing when a person is sued, there are great 

opportunities with the right irrevocable domestic trust.  On the 

other hand, there are some really great offshore solutions 

that allow you to participate in the global equity markets that can experience much 

higher gains than the U.S. market and remain out of reach of your creditors.    

  

There is also one super investment tool that is protected and avoids capital gains 

providing far better returns than mutual funds and independent stock investments.   

  

   

Mistake Number Three – Holding Too Much Equity in Your Home.  
  
If a creditor can’t get at cash, they go after real 

estate. The best place to start is with the roof 

over your head. Most states are experiencing 

record appreciation which means there is a lot 

of equity in many homes.   

  

California led the charge with an average gain 

of $48,800, in the second quarter of 2018.2 The 

wise person leverages everything, earns on 

that leverage and tries to reduce ownership.   

  

  

While you’re in practice/business it makes more sense to tie the money up in 

investments that earn and keeps your home safe.   

  

                                                  
2 . Corelogic data 2nd quarter 2018. <https://www.housingwire.com/articles/46880-average-homeowner-gained- 
16000-in-home-equity-in-1-year>  

The key is planning.  If you don’t take time to analyze your situation, explore your 

options, and design a game plan, when your insurance denies coverage it will be too late! 

The unfortunate thing is people come to us weekly when it is too late and they’ve been 
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sued and are already in receipt of a complaint. You don’t want to get caught with your 

pants down at the ankles so you must be proactive about protecting your assets.   

  

We use one foreign device that has saved millions in home equity even when things went 

badly for the client; the properties were off the table for settlement. What protecting assets 

is really about is being able to dictate terms of a settlement because certain assets are 

not available.   

  

Don’t get caught with your pants down and always harden your hard earned assets from 

creditors, predators and opportunists.  

  

  
  

Mistake Number Four – Not protecting accounts receivable  
  

It’s amazing to me that many medical, dental practices and other businesses go 

through the trouble and the effort to set up accounts, and then don't take the time 

to use those accounts to create more wealth while protecting it.  

  

You can legally hypothecate (h -p th -k t ) or pledge (property) as security or collateral for 

a debt without transfer of title or possession. There is a system out there that really 

smart doctors are using to protect their accounts receivable and create 

supplemental retirement income.   

  

What I mean is, make sure everything is out of reach of a financial predator and leave 

nothing to chance.   

  

If you don't take this necessary step, all the time and money you spent to set up 

your business will be completely shattered.  
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 Mistake Number Five- Poor Business Entity Structure  

 

 Many business owners have not had their shareholder agreements or operating 

agreements (LLC) reviewed to avoid liabilities.  

  

We had one case where the client’s did their incorporation online and got a stock LLC 

operating agreement that just lead to huge headaches and eventually litigation because 

it was incomplete and not properly structured. In most cases it is a better idea to use a 

manager managed LLC structure placing the majority of the decisions in the hands of 

the manager.   

  

 

“In the interests of justice, in an ‘appropriate case,’ a party wronged 
by actions taken by an owner shielded by the veil of a corporate shell 
may exercise its equitable right to pierce that screen and  
‘skewer’ the corporate owner. “David v. Mast, 1999 WL 135244 (Del. 
Ch. Mar. 2, 1999).  

  

Also many business owners have a misplaced belief that the corporate structure will save 

their bacon from seeking their personal assets. In business law however, the alter ego 

doctrine is often used as justification for piercing the corporate veil and assigning 

personal liability upon a business owner. This happens when a judge finds that there is 

not sufficient separation between the owner and the business entity. If you’re a small 

business they are going to find some self-dipping or paying for something of a personal 

nature. Remember, all bank statements etc. would be under scrutiny and a forensic 

account will reveal some self-dealing (personal use of funds).   

  

With an LLC it is even easier as the opponent does not need to use the fact internal 

formalities were not followed since LLCs are not required to do much.   
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 Mistake Number Six – Procrastinating  
  
This is likely the biggest and most costly mistake business owners make.  

  

If you want to avoid these outcomes, you need to take a little bit of time out of your 

schedule and plan.    

  

The truth is with proper planning almost anyone can dramatically improve their estate, 

business and retirement plan.  

  

Due to the complexities of estate preservation planning (“Asset Protection”) and the 

many changes slated to occur, it’s extremely difficult to explain each application of these 

strategies here in print.    

  

While one client may be able to benefit from a strategy by using it one way, another 

client may be able to benefit from a different application of the same strategy. 

Everyone’s situation is like a snowflake, no two are alike.   

  

Details of this strategy and others, as well as how to contact us for more information is 

attached.  

  

If you have concerns about how your practice or business and feel vulnerable to threats, 

take steps to call us and gain that peace of mind you are fortified and protected.   

  

You can spend a lifetime accumulating and inheriting assets and then one curve ball can 

end it all; why not have a plan that avoids that?   

  

For 8 out of 10 clients going international makes sense since it delivers an immediate 

97% in protection averages.   

 

Mistake Number Seven- Transferring Assets to Loved ones or without 

Meaning!  
 

This is perhaps the biggest flaw a lot of people make who are served a lawsuit. Instead 

of pre-planning or getting some legal advice they start moving assets out of their name 

to a spouse or another family member – WRONG!! This is going to be unwound and can 

carry penalties both civil and criminal – yes even criminal.1  

 

“Every person who is a party to any fraudulent conveyance of any lands, 

tenements, or hereditaments, goods or chattels, or any right or interest issuing 

out of the same, or to any bond, suit, judgment, or execution, contract or 

conveyance, had, made, or contrived with intent to deceive and defraud others, 

                                            
1 California Code, Penal Code - PEN § 531 < https://codes.findlaw.com/ca/penal-code/pen-sect-531.html> 
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or to defeat, hinder, or delay creditors or others of their just debts, damages, or 

demands;  or who, being a party as aforesaid, at any time wittingly and willingly 

puts in, uses, avows, maintains, justifies, or defends the same, or any of them, 

as true, and done, had, or made in good faith, or upon good consideration, or 

aliens, assigns, or sells any of the lands, tenements, hereditaments, goods, 

chattels, or other things before mentioned, to him or them conveyed as 

aforesaid, or any part thereof, is guilty of a misdemeanor.” 

 

You see way back in 1571, Parliament enacted a statute to prohibit transfers intended to 

defraud creditors or impede their collection efforts. This statute, known as the Statute of 

13 Elizabeth. It was passed in response to the widespread use of fraudulent transactions 

to defeat creditors. Until the 1600s, England had numerous sanctuaries not subject to the 

King's writ. These sanctuaries included churches but also certain areas defined by custom 

or royal grant. Debtors would often sell their property to friends or family at unreasonably 

low prices with the promise of buying it back later, move to a sanctuary, and then wait for 

creditors to exhaust their efforts or offer a favorable settlement.1 

 

Modernly all states have adopted their own fraudulent conveyance statute to contend with 

debtors who seek to frustrate their creditors and escape their financial responsibility. 

Suffice to say if you want to preserve and protect your assets you must have a proper 

structure in place that does not violate the law and there are ways to accomplish this but 

it is always better to have a plan in place before the storm than to try and batten down the 

hatches in the midst of a tumultuous financial storm.  

 

Who is most vulnerable to an Attack?  

  

1. High net worth individuals  

2. Real estate owners with equity  

3. Business owners  

4. Professionals with practices  

 

  

Here are just a couple of bizarre cases:  

  

• A bar is sued by a man who illegally carried a gun into that bar after he was injured 

in a fight. The lawsuit was filed by the man because the bar did not search him for 

a weapon.  

• A mother is sued by her adult children because she sent cards that did not include 

gifts and because she allegedly plays favorites.  

• A woman files a lawsuit asking for $5 million after she disagrees with a store over 

an 80 cent refund she was supposed to receive.  

                                            
1  Baird, Douglas; Thomas, Jackson (1985). "Fraudulent Conveyance Law and Its Proper Domain". 
Vanderbilt Law Review. 38 (829). Retrieved 10 August 2017. 

http://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=2046&context=journal_articles
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• A mother files a lawsuit against an exclusive preschool because of her child’s 

college prospects.  

• A man who filed a lawsuit that claims age discrimination also said that the judge 

presiding over his case is too old to hear the case.  

• An obese man files a lawsuit against a burger business because the booths in the 

establishment are too tight to squeeze into.  

• A woman files a lawsuit because of a movie trailer that does not have enough 

driving in it. The trailer was for the movie ‘Drive.’  

• A lawsuit filed by a cruise ship passenger claims that the ship was moving too fast, 

causing it to sway from side to side.  

• Chuck E. Cheese is sued by a mother who claims that the games in the 

establishment encourage the children there to gamble.  

• Cyclist sues Soulcycle for too intense of a workout: Soulcycle is expensive 

and trendy, and its cult followers love it because of its intensity. Well, everyone 

except for Carmen Farias. Farais sued the cycling class chain because she said 

she suffered an injury during class. In her lawsuit, she said “the lack of instruction, 

design of the bike, volume of the music and darkness of the room” resulted in gross 

negligence, even though ironically those are some of the reasons its members pay 

almost $30/hr to attend a class. Before the course, all users are required to sign a 

release form, but Farias said hers was invalid because they did not provide her 

with a copy. Sounds like she’s just spinning her wheels.  

• Woman wins $161,000 after walking into a ladder. We see it everywhere. 

People glued to their cell phones, whether they’re out to dinner, at work, or 

exercising. But for one woman, walking while texting proved to be a lucrative act. 

DeToya Moody was texting when she walked into a ladder, which was in a blocked 

off construction zone. Her accident caused her to be taken away to the hospital, 

and she suffered injuries. She sued the construction company, and even with 

surveillance video proving she wasn’t paying attention, a jury awarded her 

$161,000.  
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If you own a business or other substantial assets it carries the responsibility of examining 

methods to safeguard them from others who would seek to transfer it from you to 

themselves and use the courts as an instrument of that wealth transfer. 

 

 

The Law Office of James Burns  

6B Liberty, Suite 130  

Aliso Viejo, CA. 92656  

(949) 305-8642  

jb@jamesburnslaw.com            

www.jamesburnslaw.com   

  

Book Appointment: calendly.com/jb--31   

http://www.jamesburnslaw.com/
http://www.jamesburnslaw.com/
https://calendly.com/jb--31/60min/01-08-2019?back=1
https://calendly.com/jb--31/60min/01-08-2019?back=1
https://calendly.com/jb--31/60min/01-08-2019?back=1
https://calendly.com/jb--31/60min/01-08-2019?back=1

