
Summary Judgment Review 

 

Case Name: del Portillo et al. v. Dekalb Medical Center, Inc. 

Nature of the Order: Order Adopting R&R, as Modified, and Granting Summary Judgment 

Magistrate Judge: Alan J. Baverman 

District Judge: Clarence Cooper 

Claims & Outcomes:  

1. Claim: Tortious Interference w/ Contractual Relationship or Business Relations (GA 
State Law) 

a. Outcome: Summary Judgment Granted 
2. Claim: Retaliation (Title VII) – Plaintiff del Portillo 

a. Outcome: Summary Judgment Granted b/c claim abandoned 
3. Claim: Retaliation (Title VII) – Plaintiff Cobb 

a. Outcome: Summary Judgment Granted 
4. Claim: Sex Discrimination – Constructive Discharge (Title VII)  

a. Outcome: Summary Judgment Granted 
5. Claim: Sex Discrimination – Hostile Work Environment (Title VII)  

a. Outcome: Summary Judgment Granted 

Whether R&R Followed: Yes as to outcome. Slightly altered as to reasoning. 

For Race/Gender Discrimination Cases: 

 Race of Plaintiff: N/A 

 Gender of Plaintiff: Female 

 

Summary 

 Defendant Dekalb Medical Center, Inc. (“DMC” or “Defendant”) contracted out its 
neonatology services – that is, care for newborn infants – to a company called Mednax. Mednax, 
in turn, directly employed the neonatologists who worked at DMC, including Plaintiffs Madeline 
del Portillo (“Dr. del Portillo”) and Bridget Cobb (“Dr. Cobb”). In 2016, DMC threatened to 
cancel its contract with Mednax unless Mednax removed Plaintiffs and one other female 
neonatologist from working at DMC. Multiple DMC officials specifically told the top Mednax 
official onsite, Dr. Armand, that “the women must go” but other (male) doctors were allowed to 
stay. When questioned as to the reason for this ultimatum, DMC officials cited to multiple 
alleged complaints by nurses against Plaintiffs and the other female neonatologist. After a series 
of former nurses wrote letters to DMC in support of Plaintiffs, DMC officials blamed Dr. Cobb 
for inciting the letter-writing campaign and instructed Mednax to “‘gag order’ the neos.” On 
May 5, DMC sent Mednax a letter saying Mednax could keep its contract if it met certain 



conditions, one of which was Plaintiffs and the other female neonatologist not providing services 
at DMC after 30 days. However, Mednax did not terminate the Plaintiffs within that time frame. 
Instead, both Plaintiffs resigned, although – because Mednax had a 90-day notice requirement – 
they continued to work for a further 90 days after announcing their resignations. 

 Plaintiffs filed suit against DMC, accusing DMC of (1) state law Tortious Interference 
with their Contractual Relationship/Business Relations with Mednax, (2) Retaliation in violation 
of Title VII, (3) Sex Discrimination in the form of constructive discharge (forced to resign) in 
violation of Title VII, and (4) Sex-based Hostile Work Environment in violation of Title VII. 
DMC moved for summary judgment on all claims. Magistrate Judge Alan J. Baverman 
recommended granting summary judgment on all claims. Plaintiffs objected. In response, District 
Judge Clarence Cooper overruled the objections and granted summary judgment, adopting 
Magistrate Judge Baverman’s R&R with one modification. What follows is the reasoning of 
Judge Baverman, adopted by Judge Cooper, except where explicitly stated otherwise. 

 The Court granted summary judgment as to the Tortious Interference claim because, 
under Georgia law, only entities that are “strangers” to the contract or business relation in 
question may be held liable for Tortious Interference. Third-party beneficiaries to contracts are 
not “strangers” to those contracts under Georgia law. While DMC was not a direct party to the 
employment contracts between Plaintiffs and Mednax, it was a third-party beneficiary since 
Plaintiffs provided neonatology services for DMC patients as part of their employment with 
Mednax. 

 DMC argued that it was not Plaintiffs’ “employer” as defined by Title VII and, therefore, 
was entitled to summary judgment on that basis alone. The Court disagreed and denied 
summary judgment on that basis. First, even if DMC was not Plaintiffs’ “employer”, Eleventh 
Circuit precedent holds that it could still be liable if it “interfered” with their employment 
relationship with Mednax. (The “non-stranger” doctrine for Tortious Interference claims does not 
apply here.) By, inter alia, threatening to terminate its contract with Mednax unless Mednax 
removed Plaintiffs from DMC, Defendant could be said to have “interfered” with the 
employment relationship. In any case, the Court also found sufficient evidence to create a 
genuine issue whether DMC exercised sufficient control over Plaintiffs’ employment – by, for 
instance, having the right to disapprove their hiring, requiring them to comply with DMC 
bylaws, and holding them out to the public as DMC employees – to be their “employer” under 
Title VII. 

In contrast, the Court granted summary judgment as to the Title VII Retaliation claims. 
Dr. del Portillo conceded that she abandoned her Retaliation claim in her deposition. And Dr. 
Cobb failed to exhaust her administrative remedies by filing an EEOC Charge regarding 
retaliation within 180 days of the adverse action. Dr. Cobb’s argument that the Retaliation claim 
grew out of her (timely) EEOC Charge alleging Sex Discrimination failed because she did not 
allege any protected activity (which might have triggered an EEOC investigation into 
Retaliation) in the Charge. 



DMC argued that Plaintiffs’ Hostile Work Environment claims failed because of the 
Faragher-Ellerth defense, which requires defendants to prove they exercised reasonable care to 
set up mechanisms to prevent and promptly correct harassment and the plaintiffs unreasonably 
failed to take advantage of those mechanisms. However, the Court denied summary judgment 
on this basis because DMC proffered no evidence that Plaintiffs knew about its anti-harassment 
policy. Also, DMC’s instruction to Mednax to “‘gag order’ the neos” could reasonably be 
interpreted as actively discouraging reports of harassment. 

Finally, the Court granted summary judgment as to Title VII Sex Discrimination claims 
based on Hostile Work Environment and Constructive Discharge, although District Judge 
Cooper did not adopt Magistrate Judge Baverman’s reasoning. Judge Baverman found that 
Plaintiffs’ claims and arguments were too vague for judicial review. Plaintiffs’ arguments at 
summary judgment did not cite to specific facts/evidence to support their points, but just 
generally cited to pages &pages of facts, and then claimed those facts supported their claims. 
Judge Baverman recommended granting summary judgment based on Plaintiffs’ failure to 
comply with Court Orders and provide meaningful argument. However, District Judge Cooper 
noted that, even if Plaintiffs failed to provide meaningful argument, the Court must still look at 
the evidence and determine for itself whether summary judgment was merited.  

Instead of granting summary judgment merely on procedural grounds, Judge Cooper 
granted summary judgment based on substantive analysis Judge Baverman had made in a 
footnote. To wit: DMC’s statement “the women must go” is not direct evidence of discrimination 
because it requires an inference that the statement meant Plaintiffs must be fired because they 
were women, as opposed to just using a shorthand to refer to Plaintiffs (who happened to be 
women) and saying they must be fired for other reasons. Dr. Cobb’s argument that she was 
harassed with “lies” affecting her professional reputation failed because she did not identify any 
“lies” or provide evidence contradicting any specific nurse complaints. Other evidence of 
harassment upon which the Plaintiffs relied was inadmissible hearsay. And, finally, Plaintiffs’ 
contention that their working conditions were so intolerable that they were forced to resign was 
belied by the fact that they kept working there for 90 days after announcing their resignations. 

 Judge Cooper, therefore, adopted the R&R with that one modification and GRANTED 
summary judgment on all claims. 

 

 


