
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

ANDRE DAVIS,  : 
: 

 

 :  
Plaintiff, :  

 :  
v. : 

: 
CIVIL ACTION NO. 
1:20-CV-1574-LMM-JSA  

 :  
DEKALB COUNTY,  : 

: 
: 

 

 :  
Defendant.   :  

 
 

ORDER 

This case comes before the Court on the Magistrate Judge’s Report and 

Recommendation (“R&R”) [47], recommending that the Court grant the 

Defendant’s Motion for Summary Judgment [34]. On August 27, 2021, Plaintiff 

filed objections to the R&R. Dkt. No. [53]. Defendant filed a response to 

Plaintiff’s objections. Dkt. No. [54]. The facts and procedural history of this case 

are set forth in the R&R and are fully incorporated herein by reference. See Dkt. 

No. [47] at 1–18. After due consideration, the Court enters the following Order.   

I. LEGAL STANDARD 

Under 28 U.S.C. § 636(b)(1), the Court reviews the Magistrate Judge’s 

Report and Recommendations for clear error if no objections are filed. 28 U.S.C. 
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§ 636(b)(1). If a party files objections, however, the district court must review de 

novo any part of the Magistrate Judge’s disposition that is the subject of a proper 

objection. Id. As Plaintiff timely filed objections to the Magistrate Judge’s 

findings, the Court reviews the challenged findings and recommendations on a de 

novo basis.  

The Federal Rules of Civil Procedure provide that “[t]he court shall grant 

summary judgment if the movant shows that there is no genuine dispute of any 

material fact and the movant is entitled to judgment as a matter of law.” Fed. R. 

Civ. P. 56(a). A factual dispute is genuine if the evidence would allow a 

reasonable jury to find for the moving party. Anderson v. Liberty Lobby, Inc., 477 

U.S. 242, 248 (1986). A fact is “material” if it is “a legal element of the claim 

under the applicable substantive law which might affect the outcome of the case.” 

Allen v. Tyson Foods, Inc., 121 F.3d 642, 646 (11th Cir. 1997). 

The moving party bears the initial burden to show the Court, by reference 

to material in the record, that there is no genuine dispute as to any material fact 

that should be decided at trial. Hickson Corp. v. N. Crossarm Co., 357 F.3d 1256, 

1260 (11th Cir. 2004) (citing Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)). 

The moving party’s burden is discharged merely by “‘showing’—that is, pointing 

out to the district court—that there is an absence of evidence to support [an 

essential element of] the nonmoving party’s case.” Celotex Corp., 477 U.S. at 325. 

In determining whether the moving party has met this burden, the district court 

Case 1:20-cv-01574-LMM   Document 55   Filed 09/22/21   Page 2 of 12



3 

 

must view the evidence and all factual inferences in the light most favorable to 

the party opposing the motion. Johnson, 74 F.3d at 1090.  

Once the moving party has adequately supported its motion, the non-

movant then has the burden of showing that summary judgment is improper by 

coming forward with specific facts showing a genuine dispute. Matsushita Elec. 

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). There is no “genuine 

[dispute] for trial” when the record as a whole could not lead a rational trier of 

fact to find for the nonmoving party. Id. (citations omitted). All reasonable 

doubts, however, are resolved in the favor of the non-movant. Fitzpatrick v. City 

of Atlanta, 2 F.3d 1112, 1115 (11th Cir. 1993).   

II. DISCUSSION 

This case involves claims of racial discrimination under Title VII of the 

Civil Rights Act of 1994, 42 U.S.C. § 2000e et seq., and the Civil Rights Act of 

1866, 42 U.S.C. § 1981 et seq.  

Plaintiff Andre Davis, an African-American man, was employed by 

Defendant Dekalb County with the Fire & Rescue Department as a firefighter 

recruit. Dkt. No. [42-2] ¶¶ 1, 3. Before a firefighter recruit can become a 

firefighter, the Fire Chief must sign a document endorsing the recruit’s character 

and other traits in line with expectations of a firefighter in the state of Georgia. 

Id. ¶ 31. While Plaintiff was still a probationary employee, he was arrested for 

obstruction and disorderly conduct after a bar fight spilled out into the street on 

March 30, 2018 in the City of East Point. Id. ¶¶ 9, 11, 28. Plaintiff reported his 
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arrest to his Instructor and admitted to using profanity towards police officers. 

Id. ¶ 20. Plaintiff was subject to disciplinary proceedings within the Department, 

including an interview with Fire Chief Darnell Fullum, who is also an African-

American man. Id. ¶¶ 4–8. When speaking with Chief Fullum, Plaintiff again 

admitted to using profanity with the arresting officers. Id. ¶ 29. Chief Fullum also 

reviewed the police report as well as witness statements by other firefighter 

recruits who were present at the time of Plaintiff’s arrest. Id. ¶ 35. Chief Fullum 

decided to terminate Plaintiff effective April 10, 2019. Id. ¶ 28. 

In the R&R, the Magistrate Judge found that there were no genuine issues 

of material fact precluding summary judgment for Defendant on Plaintiff’s 

claims. Dkt. No. [47] at 52. Applying the McDonnell Douglas framework, the 

Magistrate Judge found that Plaintiff had made a prima facie discrimination 

case, but that Defendant provided a legitimate, non-discriminatory reason for 

terminating Plaintiff: Plaintiff’s arrest and surrounding conduct.1 The Magistrate 

 
1 “When proceeding under McDonnell Douglas, the plaintiff bears the initial 
burden of establishing a prima facie case of discrimination by showing (1) that 
she belongs to a protected class, (2) that she was subjected to an adverse 
employment action, (3) that she was qualified to perform the job in question, and 
(4) that her employer treated ‘similarly situated’ employees outside her class 
more favorably. If the plaintiff succeeds in making out a prima facie case, the 
burden shifts to the defendant to articulate a legitimate, nondiscriminatory 
reason for its actions. Finally, should the defendant carry its burden, the plaintiff 
must then demonstrate that the defendant’s proffered reason was merely a 
pretext for unlawful discrimination, an obligation that merges with the plaintiff’s 
ultimate burden of persuading the factfinder that she has been the victim of 
intentional discrimination.” Lewis v. City of Union City, Ga., 918 F.3d 1213, 
1220–21 (11th Cir. 2019) (en banc) (quotation marks and citations omitted) 
(alterations adopted). 
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Judge found that there was no genuine dispute of material fact as to whether 

Chief Fullum’s stated reason for firing Plaintiff was mere pretext. Id. 

At the highest level, Plaintiff objects to the Magistrate Judge’s finding that 

there was no genuine dispute of material fact over whether Chief Fullum’s stated 

reason for terminating Plaintiff was pretextual. Dkt. No. [53]. “It is the plaintiff’s 

burden not merely to raise a suspicion regarding an improper motive, but rather 

to demonstrate there is a genuine issue of material fact that employer’s proffered 

reason for his [termination] was successful.” Rioux v. City of Atlanta, 520 F.3d 

1269, 1278 (11th Cir. 2008). Plaintiff makes at least three discrete objections, 

which the Court addresses in turn. 

A. Fire Chief’s Consideration of Police Accounts 

Plaintiff first argues that a jury could find Chief Fullum’s stated reasons to 

be pretextual because Plaintiff made Chief Fullum aware of inconsistencies 

between Plaintiff’s and police officers’ version of events. Dkt. No. [53] at 4. 

Specifically, Plaintiff argues that Chief Fullum said that police told him Plaintiff 

had identified himself as a firefighter during his arrest—which was against 

Department policy—and that this claim was ultimately disproven by the police 

report. Id. at 5. Plaintiff also maintains that he did not yell at police and contests 

specific foul language attributed to him in the police report.2 Plaintiff 

 
2 Among other things listed in the police report, Plaintiff denied screaming “Fuck 
you!” at officers, calling them “butt wipes,” and saying, “you touched my fuckin dog 
tags why you touch my dog tag?” Plaintiff admits to saying, “something along the 
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acknowledges that the issue at this juncture is not whether the underlying 

conduct reported by police or described in the police report took place, but, 

instead, whether Chief Fullum held a good faith belief in his stated reason for 

firing Plaintiff. Id. at 4. 

Defendant argues that Chief Fullum was not required to discard the police 

report when making his disciplinary decision simply because Plaintiff alleged 

inconsistencies. Dkt. No. [54] at 3. Further, Defendant argues that Chief Fullum’s 

decision to terminate Plaintiff was not based entirely on the police report, but 

also statements of other recruits and Plaintiff himself about how he conducted 

himself surrounding the arrest that shed light on Plaintiff’s moral fitness to be a 

firefighter. Id. 

The Court finds that Plaintiff’s arguments challenging the believability of 

the police report and whether that sheds light on Chief Fullum’s own candor 

unpersuasive. First, the statement by police that the Plaintiff challenged as 

inaccurate—about whether Plaintiff had identified himself as a firefighter to 

officers—is not one that Chief Fullum testified to relying on in deciding to 

terminate Plaintiff. As Plaintiff points out, the initial statement about Plaintiff 

identifying himself as a firefighter was not included in the police report that Chief 

Fullum reviewed. Dkt. No. [53] at 5.  

 
lines of ‘why are y’all f’ing with me?’” but maintains that he only used profanity in 
response to feeling harassed by police. Dkt. No. [42-2] ¶ 14. 
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Further, while Plaintiff challenged precise quotes of profanity included in 

the police report, Chief Fullum’s stated reason was sufficiently supported by 

Plaintiff’s admission that he swore at the arresting officers. It was standard 

practice for the Dekalb County Fire Department to review police reports in 

disciplinary cases. Dkt. No. [42-2] ¶ 8. Considering the police report in his 

decision to terminate Plaintiff, even if parts of it were arguably questionable, does 

not suggest that Chief Fullum’s stated reasons were pretextual given that Plaintiff 

himself admitted to the conduct that Chief Fullum viewed as unbecoming of a 

firefighter. 

At best, Plaintiff’s argument amounts to a critique of Chief Fullum’s 

decision-making because Plaintiff would prefer Chief Fullum not consider the 

police officers’ account of his arrest at all. The Eleventh Circuit has “repeatedly 

and emphatically held that a defendant may terminate an employee for a good or 

bad reason without violating federal law.” Damon v. Fleming Supermarkets of 

Fla., Inc., 196 F.3d 1354, 1361 (11th Cir. 1999). Courts “are not in the business of 

adjudging whether employment decisions are prudent or fair.” Id. In conducting 

this analysis, the Eleventh Circuit’s opinion in Chapman v. AI Transport is 

instructive: 

A plaintiff is not allowed to recast an employer’s proffered 
nondiscriminatory reasons or substitute his business judgment for that of 
the employer. Provided that the proffered reason is one that might 
motivate a reasonable employer, an employee must meet that reason head 
on and rebut it, and the employee cannot succeed by simply quarreling 
with the wisdom of that reason. 
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229 F.3d 1012, 1030 (11th Cir. 2000). The Court finds that a reasonable employer 

would consider the official police account of their employee’s arrest in deciding 

whether to terminate them. Even if Plaintiff feels strongly that the report is 

inaccurate or misleading, that does not present a triable issue as to whether Chief 

Fullum’s consideration of the arrest and conduct was motivated by racial 

discrimination.  

B. Inconsistent Application of Policy 

Plaintiff next argues that Chief Fullum’s treatment of Justin Smalley, a 

white firefighter recruit in Plaintiff’s class, creates a triable issue as to whether 

Chief Fullum’s non-discriminatory justification was pretextual. Dkt. No. [53] at 

5–7. The Magistrate Judge found that Plaintiff presented sufficient evidence for 

the court to consider Smalley as a relevant comparator in order to establish his 

prima facie case of race discrimination, but not to show pretext. See Dkt. No. 

[47] at 35. Smalley was arrested during his probationary period as a firefighter 

recruit for public intoxication after he was drinking and decided to walk home. 

Dkt. No. [42-2] ¶¶ 42-46. Like Plaintiff, Smalley was a recruit in his probationary 

period. He was arrested for a misdemeanor, he reported his arrest in a timely 

manner, and the arrest was his first offense under the Fire Department’s 

“Violation of Law” policy. Id. ¶¶ 24, 41–49. The Violation of Law policy’s 

recommended penalty schedule for a first offense by a forty-hour employee—like 

Plaintiff and Smalley were—was a forty-hour suspension without pay. Id. ¶ 49. 
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Smalley was given a forty-hour suspension without pay for his offense, while 

Plaintiff was terminated.  

While acknowledging similarities between Smalley and Plaintiff, Defendant 

argues that the fact that both men technically were arrested for misdemeanors is 

misleading when their underlying conduct was so different. Dkt. No. [54] at 4. 

Defendant points to Smalley’s compliance with officers compared to Plaintiff’s 

admitted swearing, and Smalley’s attempt to avoid breaking the law by not 

driving drunk. Id. at 5.  

“Ordinarily, a similarly situated comparator will have engaged in the same 

basic misconduct as the plaintiff, been under the same supervisor, shared the 

plaintiff's disciplinary and employment history, and been subject to the same 

employment policy.” Stimson v. Stryker Sales Corp., 835 F. App'x 993, 997 (11th 

Cir. 2020). In cases where a racial discrimination claim is based on employee 

discipline without any dispute as to whether the plaintiff violated the rules, the 

“plaintiff must show ‘that he engaged in misconduct similar to that of a person 

outside the protected class, and … the disciplinary measures enforced against him 

were more severe than those enforced against the other persons who engaged in 

similar misconduct.’” Rioux, 520 F.3d at 1276 (quoting Moore v. Ala. Dept. of 

Corr., 137 F. App’x 235, 238 (11th Cir. 2005)).  

Here, there is a material difference in the misconduct between Plaintiff and 

Smalley that prevents Smalley from being an effective comparator to show 

pretext. In his deposition, Chief Fullum stated that the reason he chose not to 
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terminate Smalley was because Smalley’s conduct surrounding his arrest 

demonstrated “redeeming” characteristics in his judgment, including obeying the 

arresting officer and walking rather than driving drunk. Dkt. No. [42-2] ¶¶ 50–

52. Specifically, the police report said Smalley “compliantly took a seat” when 

arrested. Id. ¶ 47. By contrast, Fullum did not find those same redeeming 

qualities in the conduct and details surrounding Plaintiff’s arrest. Instead, the 

police report indicated that Plaintiff yelled, swore, and failed to follow the 

arresting officer’s instructions.  

Because Plaintiff and Smalley were hired as recruits on the path to become 

full firefighters, Chief Fullum had to attest to their character before they could 

become a firefighter. Id. ¶ 31. That determination—whether a given recruit was fit 

to behave as firefighters are expected to—is ultimately a sensitive and subjective 

decision that Chief Fullum was required to make. This is “an important threshold 

point: A subjective reason can constitute a legally sufficient, legitimate, 

nondiscriminatory reason under the McDonnell Douglas/Burdine analysis.” 

Chapman, 229 F.3d at 1033. “To phrase it differently, subjective reasons are not 

the red-headed stepchildren of proffered nondiscriminatory explanations for 

employment decisions. Subjective reasons can be just as valid as objective 

reasons.” Id. at 1034.  

Of course, that does not mean that Chief Fullum’s decision to terminate 

any recruit is beyond judicial review. “A subjective reason is a legally sufficient, 

legitimate, nondiscriminatory reason if the defendant articulates a clear and 
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reasonably specific factual basis upon which it based its subjective opinion.” 

Chapman, 229 F.3d at 1034. Here, the Court finds that Defendant has met that 

burden by explaining what Chief Fullum saw as “redeeming” factors in Smalley’s 

arrest—his compliance with police and decision not to drive home drunk—and 

troubling behaviors in Plaintiff’s arrest and conduct—swearing at police officers 

and engaging in disorderly conduct. 

Separately, the Court notes Plaintiff’s objection to the Magistrate Judge’s 

use of the descriptors “combative and argumentative” to describe the Plaintiff. 

Dkt. No. [53] at 9 (quoting Dkt. No. [47] at 48). Plaintiff argues that the 

Magistrate Judge’s use of “combative and argumentative” is a form of 

inappropriate fact-finding at the summary judgment stage and indicates that the 

Magistrate Judge drew an inference against Plaintiff, the non-moving party. Id. 

Ultimately, the Court finds that the Magistrate Judge did not make any 

inappropriate fact-finding in the R&R. The Magistrate Judge’s description of the 

Plaintiff as “combative and argumentative” appears to be a summary of 

undisputed facts and Plaintiff’s own admissions that he swore at police officers.  

 C. Connor Johnson 

 Finally, Plaintiff objects to the R&R’s reference to Connor Johnson, 

another white firefighter who was subject to discipline during his time as a 

firefighter recruit. Dkt. No. [53] at 9–10. This objection appears to refer to a 

single sentence in the R&R, the only reference made to Johnson outside of the 

“Facts” section, where the Magistrate Judge wrote: “Indeed, when another 
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Caucasian recruit firefighter (Johnson) was arrested for DUI, an offense 

reflecting more lack of judgment than public intoxication, Chief Fullum acted 

consistently with his treatment of Plaintiff and also terminated that Caucasian 

recruit.” Dkt. No. [47] at 49. The Court does not find Connor Johnson to be an 

essential piece to the Magistrate Judge’s R&R or the Court’s present decision.  

After considering all of the objections and drawing all inferences in 

Plaintiff’s favor, the Court finds that there is no genuine dispute of any material 

facts as to whether Chief Fullum’s stated non-discriminatory reason for 

terminating Plaintiff was pretextual. Accordingly, Plaintiff’s objections are 

OVERRULED.  

III. CONCLUSION

For the foregoing reasons, the Court ADOPTS the R&R as the Order of 

this Court. Plaintiff’s objections are OVERRULLED. Accordingly, Defendant’s 

Motion for Summary Judgment [34] is GRANTED. The Clerk is DIRECTED to 

CLOSE this case. 

IT IS SO ORDERED this 22nd day of September, 2021.

_____________________________ 
Leigh Martin May  
United States District Judge 
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