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IN THE UNITED STATES DISTRICT COURT 

 FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 

 

CHRISTEN ROBINSON KELLEY, 

 

      Plaintiff, 

  

   v. 

 

CATHERINE HOWDEN, AND 

GEMA/HOMELAND SECURITY, 

     

Defendant. 

 

 

 

    CIVIL ACTION FILE NO. 

    1:19-CV-4429-WMR 

 

 

 

 

 

 

ORDER 

 This matter is before the Court on the Magistrate Judge’s Final Report and 

Recommendation (“R&R”), [Doc. 105], which recommends that Defendant’s 

Motion for Summary Judgment be granted and that judgment be entered in favor of 

Defendants on all of Plaintiff’s claims. [Doc. 89]. Plaintiff has timely filed 

objections. [Doc. 107].    

I. LEGAL STANDARD 

 

In reviewing the R&R, the district court “shall make a de novo determination 

of those portions of the report or specified proposed findings or recommendations to 

which objection is made.” 28 U.S.C. § 636(b)(1). “Parties filing objections to a 

magistrate’s report and recommendation must specifically identify those findings 

objected to. Frivolous, conclusive, or general objections need not be considered by 
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the district court.” United States v. Schultz, 565 F.3d 1353, 1361 (11th Cir. 2009) 

(quoting Marsden v. Moore, 847 F.2d 1536, 1548 (11th Cir. 1988)) (internal 

quotation marks omitted). If no specific objections are made or no objections are 

made at all, “the appropriate standard of review for the report and recommendation 

is clear error.” Lattimore v. Bank of Am., N.A., No. 1:12-CV-1776-CAP-JSA, 2014 

WL 11456272, at *1 (N.D. Ga. Feb. 10, 2014), aff'd sub nom. Lattimore v. Bank of 

Am. Home Loans, 591 F. App'x 693 (11th Cir. 2015). 

II. DISCUSSION 

This is a case in which Plaintiff alleges race discrimination and retaliation 

claims under Title VII of the Civil Rights Act of 1964 via 42 U.S.C. § 1981 and § 

1983, and a claim under the Equal Protection Clause of the Fourteenth Amendment 

via Section 1983. Generally, Plaintiff contends that Defendants discriminated 

against her, on the basis of her race, by failing to pay her the same as her non-African 

American co-workers, denying her request for a promotion and pay increase, and for 

placing her on a Performance Improvement Plan. The Defendants are her employer, 

the Georgia Emergency Management and Homeland Security Agency (“GEMA”) 

and her supervisor therein, Catherine Howden (“Howden”). 

The R&R recommends that Defendant’s Motion for Summary Judgment be 

granted. Plaintiff raises several objections to the R&R that the Court analyzes under 
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a de novo standard of review. The Court otherwise incorporates and adopts the facts 

as set forth in the R&R. 

A. Plaintiff has not offered direct evidence of race-based discrimination. 

First, Plaintiff contends that the Magistrate Judge did not apply the proper 

standard when analyzing Defendants’ failure to comply with state law and state 

rules. She argues that a “reasonable person” standard should have applied; in other 

words, the Magistrate Judge should have determined that no reasonable person, in 

the exercise of impartial judgment, would have believed that following state law and 

rules is not mandatory. [Doc. 107 at 2]. This, however, is not the correct standard. 

Rather, the Magistrate Judge applied the correct standard in determining whether 

Howden and GEMA’s failure to follow rules was direct evidence of discrimination 

by considering whether this failure reflects “a discriminatory or retaliatory attitude 

correlating to the discrimination or retaliation complained of by the employee.”  

Caban-Wheeler v. Elsea, 904 F.2d 1549, 1555 (11th Cir. 1990). And, the Magistrate 

Judge was correct in concluding that this failure was not direct evidence of 

discrimination; 1 if anything, Defendants may have been negligent, but there is no 

other evidence to suggest they were discriminatory in this regard. This is particularly 

 
1 Plaintiff’s statement that “racial animus more likely than not motivated Ms. 

Howden not to follow state law and rules” is conclusory at best and does not dictate 

reversal of the Magistrate Judge’s conclusion. [Doc. 107 at 12].  
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true when there is uncontradicted evidence that Howden used, or failed to use, the 

same procedures with all the employees she supervised, and any deviation was 

“across the board and not just as to Plaintiff.”2 [Doc. 105 at 44-45]. 

It is true, however, as the Plaintiff points out in her objections, that the 

Magistrate Judge cites to the dictionary definition of direct evidence and not the 

more appropriate “preponderance” definition, which is more akin to that of 

circumstantial evidence. [Doc. 107 at 11]. See Wright v. Southland Corp., 187 F.3d 

1287, 1293 (11th Cir. 1999) (explaining that the proper definition is “evidence from 

which a reasonable trier of fact could find, more probably than not, a causal link 

between an adverse employment action and a protected personal characteristic”). 

Yet, although Plaintiff is correct that the “preponderance definition” should be used 

in employment discrimination cases, the result the Magistrate Judge reached would 

still be no different. 

In all the cases that the Eleventh Circuit discusses in Wright, the Court had 

more inferences to rely on in finding a causal link between a protected characteristic 

and an adverse employment action, as opposed to the mere fact that a supervisor 

 
2 Plaintiff also argues that not maintaining records about her performance 

demonstrates that Howden’s employment decisions were discriminatory. However, 

this is not the case. “[T]he absence of documentary proof—alone—does not 

establish pretext.” E.E.O.C. v. Winn-Dixie Montgomery, LLC, No. CA 09-0643-C, 

2011 WL 111689, at *13 (S.D. Ala. Jan. 12, 2011). 
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failed to abide by procedures and policies.3 For example, in Buckley v. Hospital 

Corp. of America,758 F.2d 1525 (11th Cir. 1985), there were statements made “that 

tended to prove that the decisionmaker held certain ageist stereotypes…and reflected 

a generalized ex ante desire for younger employees.” Wright, 187 F.3d at 1296. 

These statements do not exist in this case. Even in cases in which the Eleventh 

Circuit found there to be no direct evidence of racial discrimination, there were 

blatant statements reflecting “inappropriate racial attitudes,” none of which we have 

here. Wright, 187 F.3d at 1299; see also Jones v. Bessemer Carraway Medical 

Center, 137 F.3d 1306 (11th Cir. 1998). And, there is not otherwise any “powerful 

circumstantial evidence from which a trier of fact reasonably could have concluded 

that the decisionmaker more probably than not fired the plaintiff because of her 

[race].” Id. This is insufficient. 

Moreover, related to this objection, Plaintiff argues that GEMA should have 

placed Howden, Plaintiff’s supervisor, on a Performance Improvement Plan, just 

like it did for Plaintiff, for Howden’s failure to follow the personnel procedures. 

[Doc. 107 at 9]. Yet, as the Magistrate Judge noted, GEMA’s supervision of 

Howden, an employee in an entirely different position than Plaintiff, with a different 

 
3 Defendants have also produced evidence that it was not mandatory for supervisors 

to follow the performance evaluation system in Rule 14, but that it was rather used 

as a guideline. [Doc. 83 (Sexton Depo.) at 10:2-15:7; Doc. 82 (Howden Depo.) at 

13-15].  
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title and different job responsibilities, does not bear on whether discrimination 

occurred in this case against Plaintiff. “Plaintiff, in other words, clearly was not 

substantially similar in all relevant respects with Howden herself,” so Plaintiff’s 

objection that the same action should have been taken against Howden is unfounded. 

[Doc. 105 at 45 n.25]. 

B. Plaintiff has not established that spoliation occurred, and the 

Magistrate Judge did not err in this regard. 

 

Plaintiff also objects to the Magistrate Judge’s finding in a footnote that 

spoliation did not occur. [Doc. 107 at 3]. First, Plaintiff contends that the Magistrate 

Judge erred because he cited a local rule of the court addressing a motion to compel 

as opposed to a spoliation argument. [Id. at 3-4]. Yet, Plaintiff misunderstands the 

key point made there—the Magistrate Judge was simply stating that Plaintiff should 

have addressed any argument she had about Defendant Howden’s alleged failure to 

turn over documents in a motion to compel, but, at this point, Plaintiff is well past 

the deadline to do so, according to the local rules. See L.R. 37.1(B) N.D. Ga. In other 

words, the avenue to assert the spoliation argument was through use of a motion to 

compel made within the time remaining prior to the close of discovery, instead of in 

response to a summary judgment motion outside of the discovery period. [Doc. 105 

at 8 n.4]. 

Perhaps it was incorrect for the Magistrate Judge to state that “Plaintiff makes 

no showing that Defendants could have turned over the requested documents,” 
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because the Rules of the State Personnel Board for GEMA require completed 

performance evaluations to be maintained in the Human Resources Information 

System. [Doc. 94-1 (Rules of the State Personnel Board) at 5]. But, again, as noted 

above, any failure on Defendant’s part to maintain these records does not show 

intentional discrimination or bad faith, particularly when both Plaintiff and Howden 

have admitted that Howden did not conduct a performance evaluation on any of her 

direct reports. [Doc. 89-2 at ¶ 14]. Rojas v. Florida, 285 F.3d 1339, 1344 n.4 (11th 

Cir. 2002) (per curiam) (“To establish pretext, a plaintiff must show that the 

deviation from policy occurred in a discriminatory manner”). It may have been 

negligent for Howden not to do so, but it does not evidence discrimination when she 

failed to take these actions with all her subordinate. The records themselves may in 

fact not exist. Thus, the objection does not affect the overall conclusion reached by 

the Magistrate Judge. 

C. The Magistrate Judge’s analysis for similarly situated comparators 

was correct. 

 

Plaintiff also objects to the conclusion that the Magistrate Judge reached 

regarding similarly situated comparators. [Doc. 107 at 13-14]. Specifically, Plaintiff 

contends that Regeski and Sneider are non-African American comparators similarly 

situated to her. [Id. at 14]. However, Plaintiff notes, incorrectly, that “[t]here are only 

three relevant factors to decide if the Comparators are similarly-situated in all 

material respects.” [Id.]. Those factors are whether the employees are (1) subject to 
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the same rules, (2) subject to the same supervisor, and (3) performing the same job 

duties and responsibilities. [Id.]. And, the Court agrees that those factors certainly 

are relevant, but Plaintiff cites no law requiring a court to “only” consider those three 

factors. 

Instead, to the contrary, the Magistrate Judge points to case law suggesting 

that other factors are relevant and may be considered. For example, “a proferred 

comparator’s prior work experience can strip an individual of the comparator label” 

for purposes of a wage discrimination claim. Vinson v. Tedders, 844 F. App’x 211, 

213 (11th Cir. 2021) (per curiam); see also Crawford v. Carroll, 529 F.3d 961, 975 

(11th Cir. 2008) (“Not only had Brennaman been employed at GSU for several years 

longer than Crawford but also Brennaman possessed specialized and highly valued 

expertise in the information systems field that Crawford does not claim”). Thus, it 

was proper for the Magistrate Judge to consider other factors, including prior work 

experience. 

Plaintiff claims that Ms. Regeski and Ms. Sneider are nonetheless 

comparators, because they, along with Plaintiff, are subject to the same rules at 

GEMA, Howden supervised them, and that they were all performing the same duties 

and responsibilities. [Doc. 107 at 14-15]. And, the Magistrate Judge does not 

necessarily disagree about Regeski, noting that Regeski may have had less prior 

work experience than Plaintiff and similar job duties and responsibilities, yet is 

Case 1:19-cv-04429-WMR   Document 110   Filed 09/20/21   Page 8 of 18



9 
 

receiving a higher salary. [Doc. 105 at 38]. However, Defendants have provided 

nondiscriminatory reasons for the pay differential, such as Regeski’s 

recommendation from the Governor’s Deputy Chief of Staff for Communications 

about her work and abilities and the fact that Defendants observed several 

deficiencies in Plaintiff’s work product, ability to manage tasks and productivity, 

and how to accept constructive criticism.4 [Doc. 89-5 (Howden Declaration) at ¶¶ 

12-15]. Thus, even if Plaintiff could have established a comparator in Regeski, it 

would not have mattered, because Defendants have satisfied their burden of 

production by articulating sufficient race-neutral justifications for the employment 

decisions. See Vessels v. Atlanta Indep. Sch. Sys., 408 F.3d 763, 770 (11th Cir. 2005) 

(“So long as the employer articulates “a clear and reasonably specific” non-

discriminatory basis for its actions, it has discharged its burden of production”). And, 

Plaintiff cannot “merely quarrel[ ] with the wisdom of the reason” to attempt to rebut 

it. Chapman v. AI Transp., 229 F.3d 1012, 1030 (11th Cir. 2000).  

Plaintiff also objects to a footnote offered by the Magistrate Judge. [Doc. 107 

at 6]. That footnote addresses Plaintiff’s prior objection about Howden’s testimony 

that working for the Office of the Governor was “known for being a fast paced 

environment offering significant writing opportunities and having the expectation of 

 
4 Plaintiff was also given the raise and promotion she sought after it was determined 

that her performance had improved. [Doc. 81 at 262-25]. 
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high quality work product.” [Doc. 105 at 10-11 n.7]. Howden’s testimony was being 

offered to establish why she may have believed Regeski’s prior work experience was 

more significant than Plaintiff’s, but Plaintiff argued that Howden should not be able 

to testify about this as a witness without having personal knowledge of working in 

the Governor’s Office. 

In that objection, Plaintiff clarifies that she meant to argue that this testimony 

instead violates Federal Rule of Evidence 602. [Doc. 107 at 6]. However, the fact 

that Plaintiff cites to the more applicable rule here is irrelevant because Howden 

would be permitted to testify about the subjective basis of her hiring decisions and 

beliefs about Regeski’s work performance. Her testimony is not being offered to 

prove the truth of the matter asserted, such as to indicate that the Office of the 

Governor’s work is fast paced. Rather, Howden is only attempting to explain why 

she made the employment decisions she made with regards to Regeski. Regardless, 

as noted above, the Magistrate Judge actually agreed with Plaintiff that Regeski’s 

experience was not that different than Plaintiff’s, so they may have been 

comparators. [See Doc. 107 at 38 (“[T]he evidence offered by Defendants as to the 

objective circumstances of Regeski’s employment—including her previous 

experience, her job duties, and her operation under the same supervisor as Plaintiff— 

does not conclusively foreclose an argument that Regeski was similar to Plaintiff in 
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all material respects.”)]. Thus, this objection about Howden’s testimony is irrelevant 

because the Magistrate Judge essentially ruled in favor of Plaintiff on this point. 

D. Plaintiff failed to offer evidence establishing Defendants’ pretext for 

unlawful racial bias. 

 

Plaintiff further objects by stating that her own deposition contradicts 

assertions that the Magistrate Judge referenced in the R&R about a conversation she 

had with Howden. [Doc. 107 at 7]. For example, the Magistrate Judge noted, in a 

footnote, that Plaintiff tried to deny the court’s characterization of the conversation 

and meeting she had with Howden. [Doc. 105 at 12 n. 12]. Plaintiff’s objection is 

that her own deposition testimony shows that she complained to Howden about how 

she was being treated differently on the basis of race, when in fact all her deposition 

says is exactly what the Magistrate Judge reported—that Plaintiff stated to Howden 

that she felt she was being treated differently by being left out of meetings and off 

of emails. [Id. at 12]. In her deposition, Plaintiff states that she only asked Howden 

why she was being left out of meetings, being taken off emails, and not being able 

to attend trainings and conferences like other members of the team, not that she 

communicated that she thought she was being treated differently because of her race. 

[Doc. 81 (Plaintiff Depo.) at 124:1-25]. The Magistrate Judge, therefore, did not err 

here. 

The Magistrate Judge may have erred, however, when he concluded that 

Plaintiff failed to put Howden on notice of discriminatory actions based on 
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Plaintiff’s race because she did not communicate the words “race,” “discrimination,” 

or “African-American.” [Doc. 107 at 7-8]. Eleventh Circuit case law does not require 

this. And, although the Magistrate Judge somewhat recognizes this to be true, he 

nonetheless concludes that “Plaintiff’s request…does not mention race, 

discrimination, mistreatment, or differential treatment.” [Doc. 105 at 51]. All that is 

required of Plaintiff, however, is that she put Howden on notice of her complaint of 

racial discrimination, in violation of Title VII, as opposed to “general unfair 

treatment in the workplace.” Smith v. Mobile Shipbuilding & Repair, Inc., 663 F. 

App'x 793, 800 (11th Cir. 2016). In Smith, the plaintiff had previously complained 

about being harassed by a defendant, but made no mention that this harassment was 

associated with his race. Here, however, it is at least possible that Plaintiff did 

mention that she felt she was being unfairly treated based on her race when she asked 

Howden, “Why do you treat me differently from everyone?” [Doc. 81 at 125:1-4]. 

This is true particularly because Plaintiff was the only black person on the team at 

the time, a fact that Plaintiff should not necessarily be required to communicate to 

her supervisor. Thus, Plaintiff may have demonstrated “that the decision maker was 

aware of the protected conduct at the time of the adverse employment action.” 

Brungart v. BellSouth Telecomms., Inc., 231 F.3d 791, 799 (11th Cir. 2000). 

But, as noted in Smith, “even assuming [Plaintiff] established a prima facie 

case of discrimination or retaliation, Defendants proffered evidence showing that 
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they terminated [Plaintiff’s] employment because of poor work performance, not 

race or retaliation.” Smith, 663 F. App'x at 800. Thus, although it is possible that 

Howden “may have harbored some racial animus, the allegations do not present any 

specific facts which cast doubt on Defendants’ proffered reason for [Plaintiff’s] 

termination.” Id. Accordingly, the Magistrate Judge did not make an error in his 

ultimate findings. 

Plaintiff further objects to another footnote in the R&R that states that 

although Plaintiff may not agree with the contents of the Performance Improvement 

Plan (“PIP”), she does not deny the contents of the PIP. [Doc. 107 at 8]. Plaintiff 

claims that her own deposition testimony confirms that she does in fact dispute the 

allegations made against her. [Id.]. But, after review of the deposition testimony, the 

Court finds it to state exactly what the Magistrate Judge quoted: that Plaintiff “signed 

it to acknowledge only receipt, but not agreement to the contents.” [Doc. 81 at 164:4-

6]. In other words, obviously, Plaintiff disputes the four main areas of concern that 

Howden identified in the PIP, such as “technical skills, failure to complete assigned 

tasks, inadequate productivity, and failure to meet teleworking requirements.” [Doc. 

105 at 15-16]. But, that is exactly what the Magistrate Judge states here, and Plaintiff 

does not disagree in her deposition testimony. This analysis applies similarly to 

Plaintiff’s objection about the “written follow up” and “Defendants’ assertion as to 

her statement during the meeting” with Mai and Sexton. [Doc. 107 at 8, ¶¶ 10, 11]. 
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The Magistrate Judge also concluded that it was not pretext for Howden to 

keep Plaintiff “under surveillance.” [Doc. 105 at 48]. And, the Magistrate Judge 

points out that this comment was made in September of 2019, over a year and a half 

after Howden denied Plaintiff’s request for a raise/promotion and over a year after 

Plaintiff was ultimately granted the promotion. [Id.]. Plaintiff objects, however, and 

argues that the “incident is admissible evidence that proves Ms. Howden’s intent” 

and was made “within the two-year statute of limitations.” [Doc. 107 at 19]. But, the 

fact that it was made within the statute of limitations is not the point the Magistrate 

Judge sought to address. Rather, what is important is that the isolated statement was 

made long after any adverse action occurred, so it does not establish the causal link 

between Plaintiff’s protected characteristic and the employment decisions in this 

case. The Court agrees and finds the same to be true. 

Similarly, Plaintiff argues that Howden and GEMA’s ability to “bend the 

rules” for white employees demonstrates discrimination. [Doc. 107 at 20]. Although 

it is true that Howden on occasion did not follow procedures with regards to her 

employees and their promotions,5 this does not establish discriminatory treatment. 

Defendants do not contend that Plaintiff was denied a promotion on the grounds that 

she did not meet the minimum experience threshold, as was required by the rules 

and policies of GEMA. Instead, Defendants provide non-discriminatory reasons for 

 
5 See Doc. 99-1 at 24-26. 
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the initial denial of Plaintiff’s request for a promotion or raise, such as her lack of 

work productivity, problems with writing skills, etc. Thus, when arguing that it was 

discrimination for Howden to deviate from the minimum experience threshold when 

granting Regeski a promotion, Plaintiff fails to account for the other considerations 

that Howden may have evaluated, such as Regeski’s work product, experience, and 

other factors. The evidence as to Plaintiff is that Defendants simply made a non-

discriminatory business decision not to promote her at the time.  

E. Plaintiff’s mixed-motive claim fails as a matter of law. 

In her objections, Plaintiff also argues that the Magistrate Judge did not 

explain why summary judgment should be granted to Defendants on Plaintiff’s 

mixed-motive discrimination claim. [Doc. 107 at 21]. And, it is true that the 

Magistrate Judge did not go into great detail on this point, but that is likely because 

he had already found a lack of discrimination. Nevertheless, the Court addresses the 

mixed-motive claim here. 

In Count Two and Eight of the Amended Complaint, Plaintiff alleges a mixed-

motive race discrimination claim under § 1981 and Title VII. [Doc. 17 at 15]. An 

employee can succeed on a mixed-motive claim by showing that illegal bias on the 

basis of race “was a motivating factor for” an adverse employment action, “even 

though other factors also motivated” the action. 42 U.S.C. § 2000e-2(m); Quigg v. 

Thomas Cnty. Sch. Dist., 814 F.3d 1227, 1235 (11th Cir. 2016). However, for claims 
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brought under § 1981 for discrimination and Title VII for retaliation, the plaintiff 

must prove that discrimination or retaliation was the but-for cause of the adverse 

employment action they suffered. Comcast Corp. v. Nat'l Ass'n of Afr. Am.-Owned 

Media, 140 S. Ct. 1009, 1019, 206 L. Ed. 2d 356 (2020) (§ 1981); Univ. of Texas 

Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 360, 133 S. Ct. 2517, 2533, 186 L. Ed. 2d 

503 (2013) (“Title VII retaliation claims must be proved according to traditional 

principles of but-for causation, not the lessened causation test stated in § 2000e–

2(m).”). In other words, a plaintiff must “ultimately prove that, but for race, it would 

not have suffered the loss of a legally protected right.” Comcast Corp., 140 S. Ct. at 

1019. 

Here, Plaintiff does not satisfy that test. First, as has been reiterated 

throughout this Order and the R&R, Plaintiff has not met her burden of establishing 

the discrimination necessary through direct or circumstantial evidence. Thus, it is 

not clear that any racial animus affected Defendants’ employment decisions. But, 

even if it had, Defendants have demonstrated that there is no but-for causation. There 

is no evidence in the record that, at the time Plaintiff requested a promotion, there 

were any other open positions within the External Affairs unit at a higher level, or 

that she was hired at a salary outside the applicable salary range for her 

qualifications. Further, Plaintiff chose not to apply for the open CS2/External Affairs 

position when it was posted, despite that the job could have offered her the same 
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duties and salary she hoped for. Instead, she merely asked for a reclassification to 

that position. [Doc. 81 at 130-135]. Howden testified that she did not consider 

Plaintiff for the position, even though she met the minimum qualifications for a 

similar role, because she did not apply and because she was not meeting her current 

job expectations. [Doc. 89-2 at ¶ 31]. 

Moreover, Plaintiff contends that she must succeed on this claim because “Ms. 

Howden is the direct and proximate cause why Ms. Kelley was placed on a PIP.” 

[Doc. 107 at 22]. And, that is certainly not disputed. But, that fact doesn’t establish 

the type of but-for causation necessary for this type of claim. There is no evidence 

that Plaintiff has produced showing that, but for her race, things would have been 

any different. Instead, Defendants have provided evidence that Plaintiff was placed 

on a PIP because of deficiencies in her work product and performance, and Plaintiff 

even acknowledges that she recognized these deficiencies in a conversation with 

Howden. Accordingly, her mixed-motive claim fails. 

III. CONCLUSION 

After considering the Final Report and Recommendation, the Court receives 

the R & R with approval and adopts its findings and legal conclusions as the Opinion 

of this Court. [Doc. 105]. Defendant’s Motion for Summary Judgment is therefore 

GRANTED. [Doc. 89]. 
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 IT IS SO ORDERED, this 20th  day of September, 2021. 
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