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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 

 

LAURA E. ALKINS, 

 
 

 Plaintiff,            CIVIL ACTION NO: 

v.            1:20-CV-00005-WMR 

BUTCH CONWAY, in his official 

capacity, 

 

 

 Defendant.  

 

 

ORDER 

This matter is before the Court on the Magistrate Judge’s Final Report and 

Recommendation (“R&R”) [Doc. 105], which recommends that Defendant’s 

Motion for Summary Judgment [Doc. 75] be granted. Plaintiff has filed objections 

to the R&R. [Doc. 107]. 

I. LEGAL STANDARD 

 In reviewing the R&R, the district court “shall make a de novo determination 

of those portions of the report or specified proposed findings or recommendations to 

which objection is made.” 28 U.S.C. § 636(b)(1). “Parties filing objections to a 

magistrate’s report and recommendation must specifically identify those findings 

objected to. Frivolous, conclusive, or general objections need not be considered by 
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the district court.” United States v. Schultz, 565 F.3d 1353, 1361 (11th Cir. 2009) 

(quoting Marsden v. Moore, 847 F.2d 1536, 1548 (11th Cir. 1988)) (internal 

quotation marks omitted); see also Macort v. Prem, Inc., 208 Fed.Appx. 781, 784 

(11th Cir. 2006) (“It is critical that the objection be sufficiently specific and not a 

general objection to the report.”). If no specific objections are made or no objections 

are made at all, “the appropriate standard of review for the report and 

recommendation is clear error.” Lattimore v. Bank of Am., N.A., No. 1:12-CV-1776-

CAP-JSA, 2014 WL 11456272, at *1 (N.D. Ga. Feb. 10, 2014), aff'd sub nom. 

Lattimore v. Bank of Am. Home Loans, 591 F. App'x 693 (11th Cir. 2015). 

II. DISCUSSION 

 

Plaintiff raises three objections to the R&R, all of which affect the overall 

analysis of the Magistrate Judge. Because specific objections were made, the Court 

will engage in a de novo review and take each of them in turn. The Court otherwise 

incorporates the facts as set forth by the Magistrate Judge in the R&R. 

A. Prima Facie Retaliation Claim Under the Opposition Clause of 

Title VII 

 

Plaintiff argues that the Magistrate Judge erred in its analysis of a prima facie 

retaliation claim. [Doc. 107 at 1]. Specifically, Plaintiff contends that the Magistrate 

Judge erroneously “requires a plaintiff alleging retaliation based on her complaint of 

objectively inappropriate sexual behavior to establish a claim of sexual harassment 

under Title VII.” [Doc. 107 at 5]. Plaintiff further argues that the “Magistrate Court’s 
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opinion should not be substituted for a jury’s” in determining whether Plaintiff 

reasonably believed that her employer’s conduct was unlawful under Title VII. [Doc. 

107 at 6].  

A prima facie case of retaliation requires a plaintiff to show “(1) that she 

engaged in statutorily protected expression; (2) that she suffered an adverse 

employment action; and (3) that there is some causal relation between the two 

events.” Meeks v. Computer Assocs. Int’l., 15 F.3d 1013, 1021 (11th Cir. 1994) 

(citing EEOC v. Reichhold Chem., Inc., 988 F.2d 1564, 1571-72 (11th Cir. 1993)). 

A plaintiff may bring a Title VII retaliation claim under the opposition clause or the 

participation clause. Crawford v. Metro Gov’t of Nashville & Davidson Cty., Tenn., 

555 U.S. 271, 274 (2009). Title VII’s opposition clause prohibits an employer from 

retaliating against an employee for opposing “any practice made an unlawful 

employment practice by [42 U.S.C. § 2000e-3(a)].” EEOC v. Total Sys. Servs., Inc., 

221 F.3d 1171, 1174 (11th Cir. 2000) (quoting 42 U.S.C. § 2000e-3(a)). Title VII’s 

participation clause prohibits an employer from retaliating against an employee 

because the employee “has made a charge, testified, assisted, or participated in any 

manner in an investigation, proceeding, or hearing under [42 U.S.C. § 2000e-3(a)].” 

Id. (quoting 42 U.S.C. § 2000e-3(a)).  Plaintiff’s retaliation claim relates to her 

internal complaint of sexual harassment, and as such, she proceeds with her claim 

under the opposition clause. [Doc. 1 at 7].  
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Under the opposition clause, to establish that a plaintiff engaged in statutorily 

protected expression, Plaintiff must show that she had a “good faith, reasonable 

belief that the employer was engaged in unlawful employment practices.” Weeks v. 

Harden Mfg. Corp., 291 F.3d 1307, 1311 (11th Cir. 2002) (quoting Little v. United 

Tech., Carrier Transicold Div., 103 F.3d 956, 960 (11th Cir. 1997)). Thus, a plaintiff 

must show both that she subjectively believed her employer was engaged in unlawful 

employment practices and that her belief was objectively reasonable in light of the 

facts and circumstances presented. Little, 103 F.3d at 960 (“It is critical to emphasize 

that a plaintiff's burden under this standard has both a subjective and an objective 

component.”). Yet, it is true that a plaintiff need not prove that the employer’s 

conduct was actually unlawful because such a requirement “[w]ould not only chill 

the legitimate assertion of employee rights under Title VII but would tend to force 

employees to file formal charges rather than seek conciliation of informal adjustment 

of grievances.” Id. (quoting Sias v. City Demonstration Agency, 588 F.2d 692, 695 

(9th Cir. 1978)); see also Clover v. Total Sys. Servs., Inc., 176 F.3d 1346, 1351 (11th 

Cir. 1999) (“We do not mean to hold that the conduct opposed must actually be 

sexual harassment, but it must be close enough to support an objectively reasonable 

belief that it is.”).  

In determining whether the conduct in this case supports an objectively 

reasonable belief that sexual harassment was occurring, the Court first looks at what 
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constitutes actionable sexual harassment. An employer’s conduct is deemed sexual 

harassment if it is “so objectively offensive as to alter the conditions of the victim’s 

employment.” Tatt v. Atlanta Gas Light Co., 138 F. App’x 145, 147-48 (11th Cir. 

2005) (internal quotation marks omitted) (quoting Oncale v. Sundowner Offshore 

Servs., Inc., 523 U.S. 75, 81 (1998)). As such, a plaintiff must show “that the 

harassment occurred because of her sex”1 and “that the conduct in question was 

severe or pervasive enough that a reasonable person would find it hostile or 

abusive.” Id. at 148 (quoting Clover, 176 F.3d at 1351). To determine whether an 

employer’s conduct is severe or pervasive enough to alter the conditions of an 

employee’s employment, courts may consider “the frequency of the discriminatory 

conduct; its severity; whether it is physically threatening or humiliating, or a mere 

offensive utterance; and whether it unreasonably interferes with an employee's work 

performance.” Harris v. Forklift Sys., Inc., 510 U.S. 17, 23 (1993); see also Allen v. 

Tyson Foods, Inc., 121 F.3d 642, 647 (11th Cir. 1997); Tatt, 138 F. App’x at 147-

48. “Simple teasing, offhand comments, and isolated incidents (unless extremely 

serious) will not amount to discriminatory changes in the terms and conditions of 

employment.” Clark Cty. Sch. Dist. v. Breeden, 532 U.S. 268, 271 (2001) (citations 

and internal quotation marks omitted) (quoting Faragher v. Boca Raton, 524 U.S. 

 
1 The Magistrate Judge correctly finds that the alleged kiss by Captain Spear 

occurred because of Plaintiff’s sex as a woman, and Plaintiff does not object to or 

dispute this. [Doc. 105 at 20]. 
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775, 788 (1998)); McMillian v. Postmaster Gen., U.S. Postal Serv., 634 F. App’x 

274, 277 (11th Cir. 2015). 

Plaintiff contends that the Magistrate Judge erroneously found that her 

retaliation claim must fail because it “does not constitute an independent viable 

claim of sexual harassment.” [Doc. 107 at 2]. And, although this Court agrees that 

Plaintiff must only demonstrate an objectively reasonable belief that her employer’s 

conduct constituted sexual harassment, the record is void of any evidence suggesting 

that she has satisfied that burden. See Clover, 176 F.3d at 1351. Thus, the Magistrate 

Judge was correct in the R&R. 

First, the conduct Plaintiff complained of was a single incident of an alleged 

kiss by her coworker. [Doc. 94 at 7; Doc. 102 at 11]. Although it is possible that a 

single unwanted kiss by a coworker may rise to the level of being severe conduct, 

Plaintiff does not show that the alleged conduct was frequent to the extent that it 

would be considered pervasive or persistent. See Fortson v. Carlson, 618 Fed. App’x 

601, 607 (11th Cir. 2015) (finding alleged conduct was not frequent when plaintiff 

“testified as to only twelve instances of harassment spanning seven months”). 

Instead, the alleged kiss occurred one time, and Plaintiff did not complain of any 

other incident in the following eight years. Hence, the frequency of the conduct 

weighs against Plaintiff in this regard. 
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Second, Plaintiff testified that Captain Spear “stepped toward [Plaintiff] and 

just started kissing [Plaintiff] with his mouth open,” and after Captain Spear realized 

Plaintiff was not participating, Captain Spear “stopped and . . . immediately walked 

out of the room.” [Doc. 77 at 150-51].  And, this certainly may have been unwanted 

and unwarranted, but the alleged kiss is not the type of severe conduct that the 

Eleventh Circuit has typically regarded as actionable. For example, in Johnson v. 

Booker T. Washington Broad. Serv., Inc., 234 F.3d 501, 509 (11th Cir. 2000), the 

Eleventh Circuit found the conduct to be sufficiently severe when defendant gave 

plaintiff unwanted massages, stood close to plaintiff so his body parts touched her 

from behind, and pulled his pants tight to reveal the imprint of his private parts, for 

over four months and on 15 separate occasions. These are not the facts here, where 

Plaintiff was only kissed once and not forcefully touched or groped in any way.2 

Third, Plaintiff testified that Captain Spear made no other physical contact 

with her aside from the alleged kiss and that her husband was the only person she 

discussed the incident with before reporting it to Major Pelis eight years later. [Doc. 

77 at 130]. Given that Plaintiff did not report the incident to her supervisor until 

eight years after it occurred, and given that she testified that no one else saw the 

 
2 “All the sexual hostile work environment cases decided by the Supreme Court has 

involved patterns or allegations of extensive, long lasting, unredressed and 

uninhibited sexual threats or conduct that permeated the plaintiff’s work 

environment.” Webb-Edwards v. Orange Cnty. Sheriff’s Off., 525 F.3d 1013, 1028 

(11th Cir. 2008). 
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incident, the Court does not find the alleged kiss to be physically threatening or 

humiliating such that the conduct was severe or pervasive. See Adams v. Austal, 

U.S.A., L.L.C., 754 F.3d 1240, 1251-52 (11th Cir. 2014) (finding conduct threatening 

when racist graffiti in the men’s restroom depicted plaintiff, plaintiff’s supervisor 

told her about the graffiti while pretending to masturbate, plaintiff discovered a 

noose in the breakroom, and employees frequently used racial slurs and confederate 

flags in the workplace). In fact, because Plaintiff waited so long to disclose the 

incident to her supervisor, it may be less likely that Plaintiff even subjectively 

perceived the harassment against her as sufficiently severe and pervasive.  

Finally, after the alleged kiss occurred in 2010, Plaintiff was promoted to the 

rank of Sergeant in 2011 and was promoted again in 2014 to the rank of Lieutenant. 

[Doc. 105 at 26]. During this period, Plaintiff received commendations for her work. 

[Doc. 102 at 5; Doc. 105 at 26]. Accordingly, the alleged kiss did not unreasonably 

interfere with Plaintiff’s job performance to the extent that the conduct could be 

considered severe or pervasive conduct.3 

In sum, the fact that Plaintiff need not prove the alleged kiss actually 

constituted sexual harassment does not negate her burden of showing that the 

 
3 The Court notes that Plaintiff’s termination from her position on February 23, 2018, 

was related to an investigation for separate conduct, particularly about a statement 

Plaintiff claims was made to her from another about Captain Spear’s alleged sexual 

misconduct. 
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conduct was close enough to support an objective belief that it is. See Clover, 176 

F.3d at 1351 (“We do not mean to hold that the conduct opposed must actually be 

sexual harassment, but it must be close enough to support an objectively reasonable 

belief that it is.”).  Here, as discussed above, Plaintiff falls short of making the 

threshold showing that “the conduct in question was severe or pervasive enough that 

a reasonable person would find it hostile or abusive.” Tatt, 138 F. App’x at 147-48. 

Thus, Plaintiff did not engage in a statutorily protected expression when she reported 

the alleged kiss and cannot satisfy the first element of a prima facie case for a 

retaliation claim under Title VII.  

B. Opposition Clause Protection Regarding Continuing Retaliation 

Plaintiff also contends that the Magistrate Judge erred in addressing Plaintiff’s 

separate bases for opposition retaliation during the course of the internal 

investigation. [Doc. 107 at 8]. As discussed above, Plaintiff has failed to show that 

she engaged in a statutorily protected activity, the first element of a prima facie Title 

VII retaliation claim. Specifically, Plaintiff has not shown that the conduct she 

opposed was sufficient to support an objectively reasonable belief that the conduct 

was sexual harassment.  As such, the Court need not address Defendant’s legitimate, 

non-retaliatory reasons for the adverse action and Plaintiff’s claim of pretext. 

Jackson v. B&L Disposal, Inc., No. 4:09-CV-141-HLM-WEJ, 2010 WL 11493652, 
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at *10 (N.D. Ga. July 1, 2010) (citing Morris v. Emory Clinic, Inc., 402 F.3d 1076, 

1082 (11th Cir. 2005) (per curiam)). 

C. Retaliation Claim Under the Participation Clause of Title VII 

 

Plaintiff asserts that the Magistrate Judge erred in discounting Plaintiff’s 

participation claim. [Doc. 107 at 6]. As described above, a plaintiff may bring a Title 

VII retaliation claim under the opposition clause or the participation clause. See 

Crawford, 555 U.S. at 274. The opposition clause applies to an employee who 

opposes an unlawful employment practice whereas the participation clause applies 

to an employee who makes a charge or participates in an investigation or proceeding. 

Id. Plaintiff’s amended complaint very clearly states that “[t]his is an employment 

law case alleging retaliation under the Opposition Clause of Title VII of the Civil 

Rights Act of 1964.” [Doc. 27 at 1]. Plaintiff makes no mention of the participation 

clause until her brief in opposition to Defendant’s motion for summary judgment. 

[Doc. 96 at 2, 6]. 

Plaintiffs are entitled a liberal pleading standard for civil complaints under 

Federal Rule of Procedure 8(a). Swierkiewicz v. Sorema N.A., 534 U.S. 506, 512 

(2002). This liberal pleading standard does not, however, entitle plaintiffs to raise 

new claims at the summary judgment stage. White v. Beltram Edge Tool Supply, 

Inc., 789 F.3d 1188, 1200 (11th Cir. 2015); Gilmour v. Gates, McDonald & Co., 382 

F.3d 1312, 1314 (11th Cir. 2004) (“A plaintiff may not amend her complaint through 
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argument in a brief opposing summary judgment.”). Here, allowing Plaintiff to bring  

a participation clause claim at the summary judgment stage—when the complaint 

asserts only an opposition clause claim—would unfairly require Defendant to “infer 

all possible claims that could arise out of facts set forth in the complaint.” Gilmour, 

382 F.3d at 1315. Thus, the proper procedure for Plaintiff to assert a new 

participation clause claim is to amend her complaint in accordance with Federal Rule 

of Civil Procedure 15(a).  

III. CONCLUSION 

After considering the Final Report and Recommendation [Doc. 105], the 

Court receives the R&R with approval and adopts its findings and legal conclusions 

as the Opinion of this Court. Accordingly, Defendant’s Motion for Summary 

Judgment, [Doc. 75], is GRANTED. 

 IT IS SO ORDERED, this 27th day of September, 2021. 
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