
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

ELISABETH SHELTON, 
 

Plaintiff, 
 
v. 
 
VERTICAL EARTH INC., 
 

Defendant. 

 
 

    CIVIL ACTION FILE NO. 
 
1:19-cv-4185-SDG-JKL 
 
 

 
ORDER AND FINAL REPORT AND RECOMMENDATION 

In this employment case Plaintiff Elisabeth Shelton alleges that her former 

employer, Defendant Vertical Earth Inc., violated the Fair Labor Standards Act 

(“FLSA”) by failing to pay her overtime wages and violated the noninterference 

and nonretaliation provision of the Family Medical Leave Act of 1993 (“FMLA”) 

by terminating her employment after she alerted management of her medical 

condition.   

The case is before the Court on Defendant’s Motion for Summary Judgment 

[Doc. 65], in which Defendant argues that (1) Plaintiff’s FLSA claim fails as a 

matter of law because she was a bona fide exempt administrative employee and, 

thus, was not entitled to overtime; and (2) the FMLA claims fail because she did 

not request FMLA leave and, even if she did, Defendant had decided to terminate 
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her employment before she asked for leave.  Also pending before the Court are 

Plaintiff’s Notice of Objection to Craigslist Email [Doc. 76] and Plaintiff’s Motion 

to File Exhibit in Support of Plaintiff’s Opposition to Defendant’s Motion for 

Summary Judgment Under Seal [Doc. 79].   

For the following reasons, it is RECOMMENDED that Defendant’s motion 

for summary judgment be DENIED.  Plaintiff’s objection is OVERRULED and 

Plaintiff’s motion to file under seal is GRANTED. 

I. BACKGROUND AND PROCEDURAL HISTORY 

A. Facts 

In setting out the facts of this case, the Court has considered Defendant’s 

Statement of Material Undisputed Facts (“DSUMF” [Doc. 67]), Plaintiff’s 

response thereto (“R-DSUMF” [Doc. 77-1]), and Plaintiff’s Statement of 

Additional Material Facts (“PSAMF” [Doc. 77-2]).1  The Court also has conducted 

its own review of the record.  See Fed. R. Civ. P. 56(c)(3).  The Court takes the 

facts in the light most favorable to Plaintiff as the non-moving party and, as 

 
1 Defendant did not respond to Plaintiff’s Statement of Additional Material 

Facts.  Therefore, the Court deems Plaintiff’s statements admitted to the extent the 
statements are supported by the record and comply with Local Rule 56.1(B)(1).  
See Toland v. AT&T Inc., 735 F. App’x 676, 678 (11th Cir. 2018).   
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appropriate, implicitly resolves objections to the parties’ statements of fact in her 

favor. 

1. Structure of Defendant’s Business and Operations  

Defendant is a civil construction contractor.  (Aff. of Steve Vickery 

(“Vickery Aff.”) [Doc. 66-1] ¶ 5.)  Defendant’s project managers oversee its 

projects—which Defendant refers to as “jobs”—and the project managers, in turn, 

work with subcontractors to fulfil Defendant’s contractual obligations with its 

clients.  (Dep. of Steve Vickery dated Feb. 2020 [Doc. 82] at 14, 18, 19, 22.2)  

Defendant’s business relationship with its subcontractors is generally governed by 

master sub agreements, which contain various information about the subcontractor, 

including insurance certificates, various corporate information, licenses, and W-9s.  

(Id. at 19.)  In the context of a particular job, Defendant’s relationship with 

subcontractors is governed by “work orders.”  (Id. at 14.)  At the start of a new job, 

subcontractors and vendors submit proposals to Defendant, and the information 

from the proposal including job descriptions and dollar amounts is memorialized 

 
2  Vickery also served as the corporate witness for Defendant’s 30(b)(6) 

deposition.  (See Dep. of Stevan Vickery dated Aug. 26, 2020 [Doc. 81].)  For the 
sake of clarity, the Court refers to Vickery’s individual-capacity deposition as 
“Vickery Dep.” and the 30(b)(6) deposition as “30(b)(6) Dep.” 
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in a work order.  (Id. at 14, 18.)  Draft work orders go through at least two levels 

of review by Defendant before they are finalized, and finalized work orders are 

stored in Defendant’s accounting system, Foundations.  (Id.)  Defendant’s 

subcontractors log the work they perform each day, and Defendant reviews and 

stores those daily logs.  (Id. 12-13.)  Once a month, Defendant reports its progress 

on each job to its clients and requests payments using pay applications.  (Id. at 22.)  

The project managers and subcontractors provide the percentage of completion  of 

each item of work contained in the pay application and the pay application, together 

with a spreadsheet reflecting the progress information, is also stored in Foundations.  

(Id.) 

2. Plaintiff’s Employment with Defendant  

In January 2016, Plaintiff started working for Defendant as a Project 

Coordinator, a position she remained in until her termination in August 2019.3  

(Decl. of Pl. (“Pl. Decl.”) [Doc. 77-6] ¶¶ 3-4.)  Plaintiff was a salaried employee 

throughout her employment.4  (Aff. of Don Lehrkinder (“Lehrkinder Aff.”) [Doc. 

 
3 Defendant contends that Plaintiff started in June 2016.  (DSUMF ¶ 3.)  For 

present purposes, however, Plaintiff’s exact start date is not material.  
4  In October 2018, Plaintiff submitted a letter of resignation from her 

position with Defendant.  (Lehrkinder Aff. Ex. 2.)  Plaintiff’s resignation is not 
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66-2] ¶ 6.)  During her employment, her immediate supervisor was Steve Vickery, 

Defendant’s President.  (Vickery Aff. ¶ 3.)  According to Vickery, Plaintiff 

performed the following job functions as a project coordinator5: 

• Review/analyze through emails, text and discussion with the 
Vice President of Construction events from the previous day and 
plan and decide for required tasks for support of Project Manager 
for current day.  Project Coordinator to manage schedule to 
determine upcoming items that necessitate her distribution of 
information or action item by the project coordinator or project 
manager.  Project Coordinator is to prioritize tasks. 

• Print Daily Logs and review from the previous day. Analyze 
anomalies and advise solutions. Print two copies of each report, 
and share with the required employees. Follow up with the 
superintendent over any missing project or review log that is 
incorrect.  Locate and identify any potential issues and advise 
project managers, or the Vice President of Construction, if you 
see a problem. 

• As Work order drafts are sent from the Project Managers: Write 
work order in Foundation, have Project Manager give final 
review.  Verify Master Sub Agreement, W-9, ensure insurances 
are all up to date before sending and address any outstanding 

 
material because the record shows that she withdrew her resignation and resumed 
her employment with Defendant.  (Id. ¶ 9.)   

5 Plaintiff contends that she, in fact, did not perform all these duties as part 
of the job, and she takes issue with how much discretion and judgment she could 
exercise in carrying them out.  (See R-DSUMF ¶ 4.)  The Court provides Mr. 
Vickery’s summary of her duties for context and will address the parties’ arguments 
as to each category of duties later in this report and recommendation.  
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items working with the vendors, insurance representatives and 
legal counsel as required. 

• Check Outlook Calendar for any locates to be completed. Large 
projects have to be called in before 4:30 pm. Small project tickets 
can be done online. Ensure all new locate numbers and dates are 
updated in Google Drive. Follow up with all at the proper times. 
An essential part of your duties is to make sure all locates are 
current and to keep records of the same. 

• Prepare pay applications, notarize and have officer or Project 
Manager sign. 

• Monday and Tuesday are mail days. Review mail to determine 
routing or action item. Give all invoices to designated employee, 
anything having to do with banking information, vehicles, or 
insurance goes to a certain employee, any child support orders, 
workers comp claims go to specified employees in HR. 
Determine action item requirements for Project managers and 
assign. 

• New jobs: Assign new jobs in Foundation with new job number, 
estimated cost, contract cost, complete owner information, enter 
budget cost codes, select field work working with 
preconstruction department head. Ascertain if we are completing 
the contract or if it is being provided by the owner. Manage all 
work orders, sending out for signature and send out. Upon return, 
send to Vice President for signature. Create new job folder on the 
server, and a physical one for the downstairs filing cabinet.  If 
required, create Notice to Contractor or Notice of 
Commencement (dependent on type of job) and send via certified 
mail ASAP. Must be mailed 14 days before work on project 
starts. It is imperative that you keep track of these to preserve 
company rights. 

• Determine and purchase required office supplies. 

(Vickery Aff. ¶ 7.) 
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3. Plaintiff’s Injury 

On Saturday, August 17, 2019, Plaintiff injured her foot and went to the 

emergency room for treatment.  (Dep. of Pl. dated Aug. 31, 2020 (“Pl. Aug. Dep.”) 

[Doc. 70-2] at 10-12, 14, 15.)  Later that day, she messaged Vickery a picture of a 

stitched-up wound and wrote “Leaving the hospital now.”  [Doc. 77-10 at 2.]  On 

Monday, August 19, 2019, two days after her injury, Plaintiff messaged Vickery 

again, stating: “Good morning, Steve, I am sorry to have bothered you on the 

weekend.  I do have a doctor’s note, I am hurt pretty badly, and have fever.  I hope 

you aren’t too upset with me.”  [Id. at 3.]  Vickery responded that the cut looked 

bad and asked when she would return to work.  [Id.]  Plaintiff replied that “The ER 

said I can’t walk for three days, stitched me up.  I’m going to try and get an 

appointment with my doctor.”  [Id. at 4.]  In a separate text to Vickery several hours 

later, Plaintiff added that her husband would be coming to the office to pick up her 

laptop and that she would let the project managers “know to leave whatever they 

need for him to pick up.”  [Id.] 

On Tuesday, August 20, 2019, Plaintiff visited her doctor, Katheryn Neely, 

M.D.  (Pl. Aug. Dep. Ex. 3 at 4 [Doc. 70-2 at 144].)  Dr. Neely’s examination of 

Plaintiff’s foot revealed that the “wound [was] clean and intact, no redness, 

minimal swelling[.]”  (Id.)  Dr. Neely instructed Plaintiff on how to use crutches 
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and to use ice for inflammation.  (Id.)  She also instructed Plaintiff to return the 

following Monday for removal of the stitches.  (Id.)   

On Monday, August 26, 2019, Plaintiff returned to Dr. Neely for removal of 

the stitches.  (Id. Ex. 3 at 5 [Doc. 70-2 at 145].]  Dr. Neely noted that the wound 

was healing, but restricted her from walking at work for the remainder of the week.  

(Id.)  After the appointment, Plaintiff sent an email to Vickery, stating in relevant 

part, “I just got back from the doctor’s and the prognosis was not what I hoped.  

The wound is very ragged and did not close the way it should have.  I am still 

unable to drive or walk for very long.”  (Id. Ex. 2 at 1 [Doc. 70-2 at 139].)  Plaintiff 

also attached a letter from Dr. Neely dated August 26, 2019, which stated, “The 

above named is a patient of mine needs to be off work until Monday Sept. 2, 2019.”  

(Id. Ex. 2 at 2 [Doc. 70-2 at 140].) 

4. Defendant Terminates Plaintiff 

On Tuesday, August 27, 2019, Defendant informed Plaintiff of her 

termination and provided her with two weeks’ severance pay.  (Lehrkinder Aff. ¶ 

14.)6  Defendant submits that Plaintiff was terminated for issues with performance 

 
6 Neither party points to evidence indicating how she was notified of the 

termination or whether she was given a reason for her termination. 
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and absenteeism.  (Id. ¶¶ 10, 11; Vickery Aff. ¶¶ 9, 11.)  Defendant also contends 

that, prior to Plaintiff injuring her foot, Defendant had begun to search for a 

replacement, including advertising her position on Craigslist on August 15, 2019.  

(Lehrkinder Aff. ¶ 12, Ex. 4; Vickery Aff. ¶¶ 12.)7 

B. Procedural Posture 

Plaintiff filed this case in September 2019, alleging that Defendant violated 

the FLSA by failing to pay her overtime wages for the times she worked in excess 

of forty hours.  [Doc. 1 ¶ 18.]  Approximately three months later, in January 2020, 

Plaintiff filed a separate case against Defendant, alleging that it violated the FMLA 

by failing to notify her of her right to an FMLA leave for her injury and for 

terminating her employment in retaliation for her injury-related absence.  See 

Shelton v. Vertical Earth, Inc., Case No. 1:20-cv-92-MHC-JKL.  The Court 

consolidated the two cases.  [Doc. 29.]   

On October 19, 2020, Defendant moved for summary judgment on 

Plaintiff’s FLSA and FMLA claims.  [Doc. 65.]  Plaintiff responded in opposition 

[Doc. 77], and Defendant has replied [Doc. 88].  Meanwhile, Plaintiff has filed an 

 
7 Defendant objects to the Court considering a receipt for posting the job 

advertisement on Craigslist (see R-DSUMF ¶ 13); however, as will be discussed in 
Part III below, the Court overrules that objection. 
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objection to an email upon which Defendant relies in support of its motion for 

summary judgment on the grounds that Defendant did not produce it until after the 

close of discovery.  [Doc. 76.]  Defendant has responded to the objection [Doc. 86], 

and Plaintiff has filed a reply [Doc. 92].  Finally, Plaintiff has moved  to file under 

seal medical records that were marked as exhibits at her August 2020 deposition.  

[Doc. 79.]  Defendant has not responded to the motion. 

These matters are now ripe for adjudication.  The Court first addresses the 

motion for summary judgment, followed by Plaintiff’s evidentiary objection, and 

then finally the motion to seal. 

II. DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

A. Applicable Standard 

A court should grant summary judgment when there are no genuine issues 

of material fact and the moving party is entitled to judgment as a matter of law.  

Fed. R. Civ. P. 56(a).  The movant bears the initial burden of showing that it is 

entitled to summary judgment.  Id. (“The court shall grant summary judgment if 

the movant shows that there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.”); Celotex Corp. v. Catrett, 477 

U.S. 317, 323 (1986) (“Of course, a party seeking summary judgment always bears 

the initial responsibility of informing the district court of the basis for its motion, 
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and identifying those portions of [the record] which it believes demonstrate the 

absence of a genuine issue of material fact.”); Clark v. Coats & Clark, Inc., 929 

F.2d 604, 608 (11th Cir. 1991) (holding that Celotex did not change the rule that 

the movant bore the initial burden, and stating, “Even after Celotex it is never 

enough simply to state that the non-moving party cannot meet its burden at trial”).  

The movant may carry its burden by showing the court that there is “an absence of 

evidence to support the nonmoving party’s case.”  Celotex, 477 U.S. at 325.   

“Only when that burden has been met does the burden shift to the non-

moving party to demonstrate that there is indeed a material issue of fact that 

precludes summary judgment.”  Clark, 929 F.2d at 608.  The nonmovant is then 

required “to go beyond the pleadings” and to present competent evidence in the 

form of affidavits, answers to interrogatories, depositions, admissions and the like, 

designating “specific facts showing that there is a genuine issue for trial.”  Celotex, 

477 U.S. at 324 (quotation omitted); see Fed. R. Civ. P. 56(c).  “[M]ere conclusions 

and unsupported factual allegations are legally insufficient to defeat a summary 

judgment motion.”  Ellis v. England, 432 F.3d 1321, 1326 (11th Cir. 2005).  

Resolving all doubts in favor of the nonmoving party, the court must determine 

“whether a fair-minded jury could return a verdict for the plaintiff on the evidence 

presented.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986).  In 
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evaluating a summary judgment motion, “[t]he evidence of the non-movant is to 

be believed, and all justifiable inferences are to be drawn in [the non-movant’s] 

favor.  Id. at 255. 

B. FLSA 

Plaintiff alleges that Defendant violated the FLSA by failing to pay her 

overtime.  Defendant contends that this claim fails as a matter of law because 

Plaintiff is a bona fide exempt administrative employee and, thus, she is not entitled 

to overtime under the FLSA. 

1. The Administrative Exemption  

Under the FLSA, employees are generally entitled to receive overtime pay 

at one and one-half times their regular rate for hours worked in excess of forty per 

week.  See 29 U.S.C. § 207(a)(1).  The FLSA exempts from its overtime pay 

requirement “any employee employed in a bona fide executive, administrative, or 

professional capacity.”  See 29 U.S.C. § 213(a)(1); see also Avery v. City of 

Talladega, 24 F.3d 1337, 1340 (11th Cir. 1994).  For an employer to show that an 

employee fits an exemption, it must prove the applicability of the exemption by 

“clear and affirmative evidence.”  Birdwell v. City of Gadsden, 970 F.2d 802, 805 

(11th Cir. 1992). 
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This case concerns the administrative exemption.  For the administrative 

exemption to apply, (1) an employee must earn no less than $455 per week; (2) her 

primary duty must be the “performance of office or non-manual work directly 

related to the management or general business operations of the employer or the 

employer’s customers”; and (3) her primary duty must include “the exercise of 

discretion and independent judgment with respect to matters of significance.”  29 

C.F.R. § 541.200(a).8  Here, the parties do not dispute for purposes of summary 

judgment that Defendant can satisfy the first two elements.9  Thus, the Court 

focuses its analysis on whether Defendant has met its burden to show that it is 

entitled to summary judgment as to the final element. 

 
8 Effective January 1, 2020, the salary threshold for FLSA exemptions was 

increased to $684 per week; however, during Plaintiff’s period of employment, the 
threshold was $455 per week.  See Carpenter v. Mohawk Valley Cmty. Coll., No. 
618CV1268GLSTWD, 2020 WL 6262128, at *2 (N.D.N.Y. Oct. 23, 2020) (citing 
29 C.F.R. § 541.300(a)(1) and U.S. Dep’t of Labor, Wage & Hour Div., Final Rule: 
Overtime Update, https://www.dol.gov/agencies/whd/overtime/2019/index).   

9 Plaintiff meets the first prong because she made at least $700 a week during 
her employment.  (See Lehrkinder Aff. ¶ 8.)  As to the second prong, Defendant 
argues that she satisfies this prong because she assisted with the running or 
servicing of Defendant’s business.  [See Doc. 66 at 12-13.]  In response, Plaintiff 
states that she does not concede that she meets that prong [see Doc. 77 at 4-5]; 
however, she presents no argument whatsoever and focuses her discussion entirely 
on the third prong of the test.  For present purposes, then, the Court assumes that 
Plaintiff also meets the second prong of the administrative exemption test. 
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2. Analysis  

The starting point for whether an employer has satisfied its burden to show 

that an employee had sufficient discretion and independent judgment in performing 

her primary duties is to identify the “primary duty” of the job.  The DOL regulations 

define the term phrase “primary duty,” to mean “the principal, main, major or most 

important duty that the employee performs.”  29 C.F.R. § 541.700(a).  Factors 

relevant to this analysis include:  (1) the relative importance of the exempt duties 

as compared with other types of duties; (2) the amount of time spent performing 

exempt work; (3) the employee’s relative freedom from direct supervision; and (4) 

the relationship between the employee’s salary and the wages paid to other 

employees for the kind of nonexempt work performed by the employee.  Id.   

Identifying the “primary duty” of Plaintiff’s job has proven to be exceedingly 

difficult.  Defendant—which bears the burden of proof on this issue—has not 

articulated with any degree of precision what Plaintiff’s “primary duty” actually 

was.  It makes no mention whatsoever of the regulatory definition of “primary 

duty,” much less apply the definition to the facts of this case.  Rather, Defendant 

appears to treat most, if not all, of Plaintiff’s job functions as if they were primary 
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duties.10  (See Vickery Aff. ¶ 7 (reciting list of Plaintiff’s job functions).)  The sole 

legal argument that Defendant presents on the issue appears in its reply brief, where 

Defendant asserts that an employee may have more than one primary duty and 

points out that Plaintiff herself stated that she did not perform any task for more 

than fifty percent of the time.  [See Doc. 88 at 3-4 (citing Rock v. Ray Anthony Int’l, 

LLC, 380 F. App’x 875, 879 (11th Cir. 2010)).]  But regardless of whether an 

employee can have more than one primary duty, Defendant does not connect the 

regulatory definition of “primary duties” to any of the tasks it alleges she 

performed, thus giving the Court little confidence as to which job duty (or duties) 

qualify as “primary.”  On this basis alone, summary judgment may be denied 

because Defendant has not carried its burden.   

Defendant’s motion is also deficient (at least in part) because, in explaining 

what Defendant’s job actually entailed, Defendant recites facts that are not 

supported by a citation to the record and were not set out in its statement of 

 
10  Moreover, it appears the list of duties provided by Defendant is not 

exhaustive, as there is evidence on the record that Plaintiff performed duties/tasks 
that are not contained in Defendant’s list.  By way of example, Plaintiff testified 
that she was responsible for certifying payroll, which, according to her testimony, 
together with pay applications is a “very large portion” of her duties.  (Pl. Aug. 
Dep. at 23.) 
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undisputed material facts, in contravention of the Local Rules.  Specifically, Local 

Rule 56.1(B)(1) provides that “The Court will not consider any fact: (a) not 

supported by a citation to evidence (including page or paragraph number); . . .  or 

(d) set out only in the brief and not in the movant’s statement of undisputed facts.”  

A representative example is Defendant’s assertion that Plaintiff had the authority 

“to change dollar amounts and work descriptions” in the work orders and “was to 

read, think through potential issues in the work orders and subcontract agreements, 

and make changes as she saw fit.”  [Doc. 66 at 14.]  These statements are not 

included in Defendant’s statement of undisputed material facts, nor has Defendant 

provided a citation to the record to support these assertions. 

Further frustrating the Court’s analysis is that Defendant does not adequately 

explain how any of the duties of her job require the “exercise of discretion and 

independent judgment” regarding “matters of significance”—which also have 

specialized meaning under the DOL regulations.  The regulations instruct that the 

“exercise of discretion and independent judgment” generally “involves the 

comparison and the evaluation of possible courses of conduct, and acting or making 

a decision after the various possibilities have been considered.  Id. § 541.202(a).  

The regulations further provide a list of ten nonexclusive factors relevant to 
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whether an employee has sufficient “discretion and independent judgment” to 

satisfy the third prong of the administrative exemption test: 

[1]  whether the employee has authority to formulate, affect, 
interpret, or implement management policies or operating 
practices;  

[2]  whether the employee carries out major assignments in 
conducting the operations of the business;  

[3]  whether the employee performs work that affects business 
operations to a substantial degree, even if the employee’s 
assignments are related to operation of a particular segment of the 
business;  

[4]  whether the employee has authority to commit the employer 
in matters that have significant financial impact;  

[5]  whether the employee has authority to waive or deviate from 
established policies and procedures without prior approval;  

[6]  whether the employee has authority to negotiate and bind the 
company on significant matters;  

[7]  whether the employee provides consultation or expert advice 
to management;  

[8] whether the employee is involved in planning long- or short-
term business objectives;  

[9]  whether the employee investigates and resolves matters of 
significance on behalf of management; and  

[10]  whether the employee represents the company in handling 
complaints, arbitrating disputes or resolving grievances. 

Id. § 541.202(b).   

Case 1:19-cv-04185-SDG   Document 94   Filed 05/17/21   Page 17 of 44



 

18 

Meanwhile, the phrase “matters of significance” refers “to the level of 

importance or consequence of the work performed.”  29 C.F.R. § 541.202(a).  

Again, Defendant does not apply this definition to the facts of this case. 

At the end of the day, the “ultimate question is whether the employee has the 

ability ‘to make an independent choice, free from immediate direction or 

supervision.’”  Rock, 380 F. App’x at  879 (quoting 29 C.F.R. § 541.202(c)).  

“Although there is no requirement that the employee operate free from oversight, 

the employee’s duties must involve ‘more than the use of skill in applying well-

established techniques, procedures or specific standards described in manuals or 

other sources.’”  Id. (quoting 29 C.F.R. § 541.202(e)).  The employer has the 

burden of showing entitlement to an exemption, Jeffery v. Sarasota White Sox, 

Inc., 64 F.3d 590, 594 (11th Cir. 1995), and the Court is to construe overtime 

exemptions narrowly against the employer, Avery, 24 F.3d at 1340 (citing Brennan 

v. Sugar Cane Growers Co–Op, 486 F.2d 1006 (5th Cir. 1973)).   

As will be discussed below, the Court has attempted, as best it can, to analyze 

each of the tasks that Defendant identified in its summary judgment brief and 

Vickery’s affidavit, and concludes that summary judgment is not appropriate 

because genuine issues of fact exist as to what Plaintiff’s job duties actually were 
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and the extent to which they required the exercise of independent judgment and 

discretion with respect to matters of significance. 

a) Managing Schedules 

Defendant argues: 

In her job as Project Coordinator with Vertical Earth, Plaintiff 
managed schedules to determine upcoming items that needed 
distribution of information or action items.  Plaintiff was to 
prioritize construction tasks, thereby exercising discretion and 
judgment in matters of great significance to Vertical Earth.  As a 
construction and earthworks company, the coordination of tasks, 
personnel, and supplies at job sites is of utmost importance. 

[Doc. 66 at 13-14.]  Along these lines, Vickery testified that Plaintiff managed her 

schedule to determine upcoming items that necessitated her distribution of 

information or action items by the project coordinator or project manager.  (Vickery 

Dep. at 8.)   

Plaintiff counters that she, in fact, “did not prioritize construction tasks of 

other employees or coordinate tasks, personnel, and supplies at job sites” and that 

the only “prioritization” that Plaintiff performed was deciding the order in which 

to finish her own assigned tasks.  (PSAMF ¶ 15.)  Taking all factual inferences in 

Plaintiff’s favor, the Court must accept Plaintiff’s version of her responsibilities as 

true.  The Court fails to see how an employee’s prioritization of her own tasks is a 

“matter of significance” as contemplated under FLSA, especially because 
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Defendant has failed to show how Plaintiff’s exercise of this type of discretion has 

a profound effect on Defendant’s business.   

b) Daily Logs 

Defendant next argues that: 

It was also Plaintiff’s job to review the daily logs from the project 
sites and locate and identify any potential issues, then advise 
project managers accordingly.  In this task, Plaintiff had a great 
deal of influence on bond issues and subcontracts.  If the Project 
Coordinator then identified any issues with the daily logs, she was 
to find solutions.  This job function also required significant 
discretion and judgment, as Plaintiff regularly identified potential 
issues and worked to come up with solutions to keep the 
construction projects on course. 

[Doc. 66 at 14.]  According to Defendant, Plaintiff’s daily duties included printing 

the daily logs that are sent in by the foreman or superintendents and providing the 

logs to the vice president of operations.  (Vickery Dep. at 8-9.)  Plaintiff reviewed 

the logs for issues and, if needed, reached out to the person submitting the log and 

asked them to correct it.  (Id. at 12.)  According to Vickery, Plaintiff had the 

authority and ability to answer questions that might arise from the owners and 

clients related to, among other things, bonds, contracts, submittals, and purchase 

orders.  (Id. at 9.)  Using a bond as an example, Vickery explained that Plaintiff 

would work with subcontractors to determine the type of work that needed to be 

performed and whether it needed to be bonded and for what amount.  (Id.)  
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According to him, Plaintiff had a “great deal of influence” in determining whether 

a bond is needed.  (Id.)   

Plaintiff responds that she reviewed daily logs and notified Vickery or the 

project manager if something unusual came up, mainly reviewing for errors based 

on whether the information in the logs matched verifiable information like the 

weather conditions.  (PSAMF ¶ 19.)  She denies that she had authority to make 

corrections in the daily logs and or that she suggested solutions to the issues she 

reported on.  (Id. ¶ 20.)  In regards to bonds for a particular project, Plaintiff 

testified she was not involved in setting up the bond and that the only thing she did 

in relation to it was to courier it to the courthouse.  (Dep. of Pl. dated Feb. 25, 2020 

(“Pl. Feb. Dep.”) [Doc. 70-1] at 69.)   

Again, taking Plaintiff’s version of her work tasks as true, as the Court must 

at this juncture, the Court cannot find that these duties involved a sufficient level 

of independent discretion and judgment.   

c) Involvement With Work Orders 

Defendant argues: 

Plaintiff also wrote up work orders, verified subcontractor 
agreements and ensured all insurance and other required 
documents were up to date.  This task allowed Plaintiff to change 
dollar amounts and work descriptions; it was not done verbatim 
and required Plaintiff to exercise discretion.  Again, Plaintiff was 
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not simply pushing paper or entering data.  Plaintiff was to read, 
think through the potential issues in the work orders and 
subcontract agreements, and make changes as she saw fit. 

[Doc. 66 at 14.]  Vickery similarly explained: 

She would take the draft work order and review it, beside the 
proposal from the subcontractor or the vendor, and be assured that 
the work scope covers everything it should cover, that we can 
meet the contract that we have with our customer.  If there are 
things there that are incorrect, she is to correct those. 

(Vickery Dep. at 18.)  In regards to making changes, Vickery stated that Plaintiff 

“had the authority to make minor changes” in “dollar amounts and work 

descriptions” but “if it becomes uncomfortable, then she would bring it to 

[Vickery.]”  (Id. at 14.)  

Plaintiff disputes Defendant’s description of her involvement with work 

orders and subcontractor agreements.  Plaintiff characterized this task as “rote 

work” that involved typing the information into forms and following up with the 

subcontractors to obtain missing signatures, paperwork, or information.  (PSAMF 

¶ 23.)  She explained that she received draft work orders (or subcontracts) created 

by project managers, entered them into the Foundation system and/or into Georgia 

DOT forms, and gave them back to project managers for review and edits.  (Id. ¶ 

24.)  She only entered the information the project managers gave her for work 

orders into the system.  (Id. ¶ 25.)  And contrary to Vickery’s testimony, she 
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contends that she had no authority to change dollar amounts or descriptions in work 

orders because she was required to enter “precisely what” project managers sent 

her.  (Id. ¶ 26.)  She then gave the work orders to subcontractors to approve, and 

followed up if they did not do so.  (Id. ¶ 27.)  Accepting Plaintiff’s version of the 

evidence as true, the Court cannot conclude that as a matter of law, her involvement 

with work orders was a primary duty that involved the exercise of discretion and 

independent judgment.11 

d) Pay Applications 

Defendant also contends that 

In her work on pay applications, Plaintiff prepared pay 
applications, notarized and had them signed off on.  While her 
time on this task varied greatly, it totaled probably 30 hours per 
month.  

[Doc. 66 at 14.]  Vickery testified that Plaintiff prepared pay applications for each 

of Defendant’s projects.  (Vickery Dep. at 22.)  According to Vickery, this was “a 

huge responsibility” that required her to “take information given to her and review 

that from the project manager and put it into the worksheet of the pay applications” 

 
11  Moreover, as noted previously in this report and recommendation, 

Defendant’s statements regarding Plaintiff’s ability to make changes in dollar 
amounts and job descriptions in work orders are not included in Defendant’s 
statement of undisputed material facts, nor has Defendant provided a citation to the 
record to support these assertions.   
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and “verify that the units look correct and percentages look correct.”  (Id.)  In 

completing this task, Plaintiff had to prioritize which pay application need to be 

completed first and how much time to spend on each one in order to complete them 

by the end of the month, put in the information provided by the project managers 

and “identify and flag anything that is not consistent with previous pay applications 

and notify the project manager.”  (Id. at 23-24.)   

In response, Plaintiff disputes the amount of discretion and independent 

judgment required to prepare the applications.  She characterizes the pay 

applications as merely “invoices sent to [Defendant’s] customers.”  (Decl. of Pl. 

[Doc. 77-6] ¶ 33; PSAMF ¶ 33.)  She contends that to prepare the pay applications, 

she received information from project manager about how much of a project had 

been completed and based on that, calculated what percentage of the pay for the 

project Defendant was to receive.  (Pl. Decl. ¶ 34.)  Plaintiff “had no means of 

independently checking or verifying” the percentage of completion provided by the 

project managers.12  (PSAMF ¶ 35.)   

 
12 Vickery testified that Plaintiff “verif[ed] that the units looks correct and 

the percentages [of completion] look correct”; however, Defendant did not object 
to Plaintiff’s statement of fact concerning her ability to verify this information, 
thus, the fact is considered admitted.   
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Undoubtedly, generating invoices is important to Defendant’s business.  But 

taking the evidence in the light most favorable to Plaintiff, a reasonable jury could 

find that her job required simply entering data that project managers or Vickery 

related to her and applying simple math to calculate the amount the client owed.  

(See Vickery Dep. at 23 (stating that “the information might be derived from a 

meeting . . . [a]nd I put it into the different forms and line items of the pay 

application”).)  It also appears that she did not act independently to make decisions.  

According to Vickery, when she found any information that was inconsistent, she 

would flag it and “notify the [project manager].”  (Id. at 24.)   

e) Sorting Mail and Ordering Office Supplies 

Defendant asserts that “Plaintiff also spent approximately half an hour per 

day on the mail including determining who in the office would be the best person 

to handle the communications, and a few minutes a week ordering office supplies 

for the company.”  [Doc. 66 at 14-15.]  Along these lines, Vickery stated in his 

affidavit that 

Monday and Tuesday are mail days.  Review mail to determine 
routing or action item.  Give all invoices to designated employee, 
anything having to do with banking information, vehicles, or 
insurance goes to a certain employee, any child support orders, 
workers comp claims go to specified employees in HR.  
Determine action item requirements for Project managers and 
assign. 
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(Vickery Aff. ¶ 7.)  He also stated that Plaintiff’s responsibilities included 

“[d]etermin[ing] and purchas[ing] required office supplies.”  (Id.) 

Plaintiff responds that she was responsible for mail duty only for a brief 

period near the beginning of her employment before Defendant transferred the duty 

to other employees, and that she was responsible only for opening mail and 

forwarding it to the designated recipient.  (PSAMF ¶¶ 38, 39.)  Plaintiff has also 

presented evidence that once per month, she took an inventory of office supplies 

and ordered more of whichever office supplies were low.  (Id. ¶ 49.)  According to 

Plaintiff, taking inventory of office supplies involved no decision-making; she 

merely had to keep track of remaining quantity of office supplies and order more 

when the quantity was low.  (Id. ¶ 50.) 

The Court fails to see how sorting mail 30 minutes a day—a task that she 

performed only briefly—and taking a few minutes a week to replenishing office 

supplies qualifies as a primary duty.  Nor can the Court say that these duties 

necessarily required independent discretion and judgment. 

f) Planning Tasks For Project Managers 

Defendant contends that Plaintiff’s duties included: 

Review/analyze through emails, text and discussion with the Vice 
President of Construction events from the previous day and plan 
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and decide for required tasks for support of Project Manager for 
current day.   

[Doc. 66 at 2.]  Plaintiff disputes that she, in fact, performed these tasks.  For 

example, she presents evidence that she did not review previous day 

communications with her manager or plan out what the project manager would 

need, rather, the project managers told her what they needed.  (PSAMF ¶¶ 11-13.)  

Plaintiff also explains that the only prioritization she did was deciding the order in 

which to finish her own tasks each day.  (Id. ¶ 14.)  Accepting Plaintiff’s version 

of the evidence as true, an issue of fact exists whether Plaintiff performed this task 

and, if she did, whether her involvement with it was a primary duty that involved 

the exercise of discretion and independent judgment. 

g) Logging New Construction Jobs in Foundations 

Defendant argues 

When it came to new construction projects for Vertical Earth, 
Plaintiff was to assign new jobs in the computer software with 
new job number, estimated cost, contract cost, complete owner 
information, enter budget cost codes, and select field work 
working in conjunction with the preconstruction department head. 
Plaintiff was to ascertain who was to finish drafting the contract.  
She managed all work orders, sending out for signature and then 
sent them out. She created new [sic] a job folder on the server, 
and a physical one for the downstairs filing cabinet. If required, 
she created a Notice to Contractor or a Notice of Commencement 
(dependent on Vertical Earth’s role on the project in question) and 
sent them via certified mail as soon as possible, as they must be 
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mailed 14 days before work on project starts. This task was key, 
as it is imperative to preserve company lien rights. The detail and 
importance of such notices to lien right preservation are readily 
evident in the construction industry, and take up entire sections of 
the Georgia Code and are often litigated. 

[Doc. 66 at 15.]  Vickery explained that Plaintiff assigned a job number to new jobs 

in Foundations, Defendant’s accounting system; she determined the correct owner 

information and legal name; entered various data points in Foundations, like 

estimated cost, contract cost, and budget cost codes; and sent notices of contractor 

and of commencement to the court or to the state department or the environmental 

protection division.  (Vickery Dep. at 26-27.)  Plaintiff essentially agrees with 

Vickery’s description of her responsibilities.  (PSAMF ¶¶ 41-47.)  But these tasks 

appear ministerial and it is unclear the extent to which they required the exercise 

of independent discretion or judgment.  Indeed, Vickery himself testified that new 

job information Plaintiff entered into Foundations was provided to her and all she 

needed it to do was to type it in the system.  (See Vickery Dep. at 26.)   

h) Checking For Underground Utilities 

Vickery explains that at the start of each new job, Plaintiff was responsible 

for getting construction locations from the project managers and calling 811 to 

check whether those locations interfered with existing underground utilities.  

(Vickery Dep. at 21.)  Plaintiff was also responsible for managing Defendant’s 
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record of locates and making sure that they are current.  (Id.)  Vickery noted that 

Plaintiff performed this task during the first few years of her employment with 

Defendant and afterward, this task was assigned to another employee.  (Id.)  

Plaintiff’s response is consistent with the information provided by Vickery.  

(PSAMF ¶¶ 30-31.)  During her deposition, Plaintiff testified that in completing 

this task she used a standard form with all job locations and information regarding 

the type of work Defendant intended to do.  (Pl. Feb. Dep. at 52.)  According to 

Plaintiff, she provided the blank form to the project managers, who would return it 

to her with all the necessary information, and then she would call 811 and “say 

whatever was on the form.”  (Id.)   

The Court finds that Defendant has not met its burden to show that Plaintiff 

exercised discretion and independent judgment in completing this task.  Viewing 

the evidence in the light most favorable to Plaintiff, it appears that she used 

information provided by the project managers to collect information about the 

existing underground utilities at that location.  It does not appear that she evaluated 

the information collected, that she provided advice regarding any potential 

overlapping between the two locations, or that she interacted with the data beyond 

simply collecting it and passing it on to the project managers. 
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In sum, there are genuine issues of fact concerning Plaintiff’s job duties, and 

when viewing the evidence the light most favorable to Plaintiff, the Court cannot 

conclude that as a matter of law Defendant has carried its burden to show that 

Plaintiff was an exempt employee.  Summary adjudication, therefore, is not 

appropriate.  Accordingly, it is RECOMMENDED that Defendant’s motion for 

summary judgment is due to be DENIED as to Plaintiff’s FLSA claim.  

C. FMLA  

1. Whether Plaintiff Provided Adequate Notice of Need for Leave 

The FMLA provides eligible employees with “a total of 12 workweeks of 

leave during any 12–month period . . . [b]ecause of a serious health condition that 

makes the employee unable to perform the functions of the position of such 

employee.”  29 U.S.C. § 2612(a)(1)(D).  To preserve the availability of these rights, 

and to enforce them, the FMLA creates two types of claims: interference claims, in 

which an employee asserts that his employer denied or otherwise interfered with 

her substantive rights under the Act, see 29 U.S.C. § 2615(a)(1), and retaliation 

claims, in which an employee asserts that her employer discriminated against her 

because she engaged in activity protected by the Act, see 29 U.S.C. § 2615(a)(1) & 

(2); 29 C.F.R. § 825.220(c) (“An employer is prohibited from discriminating 

against employees ... who have used FMLA leave.”). 
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To succeed on either an interference or retaliation claim, the employee must 

show that she was an eligible employee with a serious health condition.  The FMLA 

defines “serious health condition” to mean an “illness, injury, impairment, or 

physical or mental condition that involves—(A) inpatient care in a hospital, 

hospice, or residential medical care facility; or (B) continuing treatment by a health 

care provider.”  29 U.S.C. § 2611(11)(A)–(B).  Plaintiff’s injury and resulting 

treatment in this case implicates the continuing treatment prong.  To satisfy this 

prong, Plaintiff must show, among other things, that she was “incapacitated” for a 

period of more than three consecutive, full calendar days.  29 C.F.R. § 825.115(a).  

“[I]ncapacity” means the “inability to work, attend school or perform other regular 

daily activities due to the serious health condition, treatment therefor, or recovery 

therefrom.”  Id. § 825.113(b). 

In addition to showing that she had a serious health condition, Plaintiff must 

show that she gave her employer “sufficient information to put the employer on 

notice that her absence was potentially FMLA-qualifying.”  Ramji v. Hosp. 

Housekeeping Sys., LLC, 992 F.3d 1233, 1242 (11th Cir. 2021) (citation and 

quotation marks omitted).  “An employee’s notice of her need for FMLA leave 

must satisfy two criteria—timing and content—both of which differ depending on 

whether the need for leave is foreseeable or unforeseeable.”  White v. Beltram Edge 
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Tool Supply, Inc., 789 F.3d 1188, 1195 (11th Cir. 2015). “When, as here, the 

employee’s need for leave is unforeseeable, she must give notice ‘as soon as 

practicable under the facts and circumstances of the particular case.’”  Ramji, 992 

F.3d at 1242 (quoting 29 C.F.R. § 825.303(a)).  “As for the content of the notice, 

an employee seeking FMLA leave for the first time need not ‘expressly assert rights 

under the [FMLA] or even mention the FMLA to meet . . . her obligation to provide 

notice.’”  Id. (quoting 29 C.F.R. §§ 825.301(b) and 825.303(b)).  “Rather, notice 

must simply allow the employer to understand that the employee potentially 

qualifies for FMLA rights.”  Id.  “FMLA regulations offer examples of sufficient 

notice, such as providing information about the ‘condition [that] renders the 

employee unable to perform the functions of the job’ or ‘the anticipated duration 

of the absence, if known.’”  Id. (quoting 29 C.F.R. § 825.303(b)). 

Applying these standards here, the Court assumes that Plaintiff’s foot injury 

constituted a serious health condition because Defendant does not present any 

specific argument to the contrary.  Defendant makes no mention of the applicable 

regulation, nor does it cite to any authority to support a contention that Plaintiff has 

not met her burden of showing a serious health condition.  The closest that 

Defendant comes to making this point is its assertion that “Plaintiff injured her foot, 

which in no way prevented her from performing her job functions.”  [Doc. 66 at 
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21.]  But the regulations instruct that a person can also be “incapacitated” for 

purposes of the FMLA regulations if she is unable to perform regular daily 

activities due to the serious health condition, see 29 C.F.R. § 825.113(b), and 

Plaintiff has presented evidence that she was unable to walk or drive due to her foot 

injury.  In the absence of developed argument to the contrary, the Court declines to 

find that, as a matter of law, Plaintiff cannot show that her foot injury was a serious 

health condition. 

Turning next to the adequacy of the notice, the Court again notes that 

Defendant’s argument is somewhat undeveloped.  Defendant does not cite to the 

applicable FMLA regulation, and it provides only scant citation to authority.  

Nonetheless, Defendant argues that Plaintiff did not provide proper notice because 

when Plaintiff notified Vickery of her foot injury on August 17, 2019, “she gave 

no indication that she had a serious health condition and simply requested her 

laptop so that she could work remotely, as she had done in the past on other 

occasions” and that afterward, Plaintiff did not indicate she could no longer work 

remotely, and Plaintiff never requested time off or unpaid leave.  [Doc. 66 at 20.]  

Defendant further asserts that at no point did Plaintiff tell Defendant that she could 

no longer work remotely and, in fact, Plaintiff, who received full pay during her 

absence, could still perform the functions of her job notwithstanding her foot injury.  
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[Id. at 21.]  Finally, Defendant points out that the August 26, 2019 note from Dr. 

Neely gave no reason at all why Plaintiff cannot work, while Dr. Neely’s treatment 

notes indicate that Plaintiff could return to work so long as she limited her walking.  

[Id. at 21.] 

But viewing the evidence in the light most favorable to Plaintiff, the Court 

is constrained to find that there is a triable issue of fact as to whether she provided 

sufficient notice that her absence from work was potentially FMLA-qualifying.  On 

the day she went to the hospital, Plaintiff had her husband send Vickery a 

photograph of her stitched-up wound.  [Doc. 77-10 at 1.]  Appreciating that the 

injury might impact Plaintiff’s ability to work, Vickery asked Plaintiff when she 

expected to return to work, and she responded that the ER doctor had told her she 

would be unable to walk for three days and that she would try to get an appointment 

with her doctor.  [Id. at 2.]13  The following week, on August 26, 2019, Plaintiff 

sent an email to Vickery informing him that her wound was not healing properly 

and she had major problems driving or walking and, significantly, attached a letter 

 
13  Additionally, Plaintiff testified that, on instruction of Lehrkinder or 

Vickery, she used vacation days while working from home, which further goes to 
show that Defendant appreciated the impact of Plaintiff’s foot injury may have on 
her ability to work.  (Pl. Aug. Dep. at 23-24.) 
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from Dr. Neely advising that Plaintiff needed to remain out of work until September 

2, 2019.14  (Pl. Aug. Dep. Ex. 2.)  Viewing the totality of the evidence, a jury could 

find that at least by August 26, 2019, Plaintiff had provided Defendant with notice 

of her injury and informed Defendant that she would be absent from the workplace 

for a week due to the injury.15 

2. The Timing of the Decision to Terminate Plaintiff’s Employment 

When a plaintiff asserts a claim of retaliation under the FMLA, in the 

absence of direct evidence of the employer’s intent, the Court applies the familiar 

burden-shifting framework established by the Supreme Court in McDonnell 

Douglas Corp. v. Green.16  See Brungart v. BellSouth Telecommc’ns Inc., 231 F.3d 

 
14 In support of its argument that Plaintiff’s communication to Vickery was 

not sufficient to put Defendant on notice that Plaintiff was unable to do her job due 
to her injury, Defendant points out that Dr. Neely’s treatment notes from August 
26, 2019 contemplate Plaintiff returning to work the week of August 26, 2019.  
[Doc. 66 at 21.]  However, because Defendant first saw those treatment notes 
during discovery (Pl. Aug. Dep. at 32-34 (testifying that she received, printed, and 
provided the treatment records to her lawyer sometime between April and August 
2020)), they could not have affected Defendant’s understanding of Plaintiff’s 
August 26 communication to Vickery.  

15 To be clear, the Court is not finding that as a matter of law Plaintiff 
provided adequate notice.  But, for purposes of summary judgment, Defendant 
simply has not carried its burden to demonstrate the absence of a genuine dispute 
of material fact as to whether she gave adequate notice. 

16 411 U.S. 792 (1973). 
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791, 798 (11th Cir. 2000).  In order to state a claim of retaliation, an employee must 

allege that: (1) she engaged in a statutorily protected activity; (2) she suffered an 

adverse employment decision; and (3) the decision was causally related to the 

protected activity.  Parris v. Miami Herald Publ’g Co., 216 F.3d 1298, 1301 (11th 

Cir. 2000).   

Defendant argues that Plaintiff cannot show a causal connection between any 

protected activity and the decision to terminate her employment because Defendant 

“already decided . . . to end Plaintiff’s employment” before she even suffered the 

foot injury.  [Doc. 66 at 18.]  Defendant overstates the evidence.  The undisputed 

record shows that in early August 2019, Defendant made the decision to begin 

searching for a candidate to replace Plaintiff due to her performance issues and 

excessive absences.  (Lehrkinder Aff. ¶¶ 10-11.)  In August 15, 2019—two days 

before Plaintiff sustained her foot injury—Defendant placed an ad on Craigslist 

seeking candidates for the Project Coordinator position.  (Id. ¶ 12, Ex. 4.17)  Then, 

according to Lehrkinder, on August 26, 2019, Defendant “was ready to replace 

Plaintiff,” and informed her of her termination the following day.  (Id. ¶¶ 13, 14.) 

 
17 Plaintiff objects to the Court considering an email Lehrkinder received 

from Craigslist confirming that he advertised the position on August 15; however, 
as will be discussed in Part III below, that objection is overruled. 
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“When an employer makes a tentative decision before protected activity 

occurs, the fact that the employer proceeds with such a decision is not evidence of 

causation.”  Safford v. Special Counsel, Inc., 147 F. App’x 949, 951 (11th Cir. 

2005) (citing Clark Cnty. Sch. Dist. v. Breeden, 532 U.S. 268, 272 (2001)); see also 

Drago v. Jenne, 453 F.3d 1301, 1308 (11th Cir. 2006) (holding that “when an 

employer contemplates an adverse employment action before an employee engages 

in protected activity, temporal proximity between the protected activity and the 

subsequent adverse employment action does not suffice to show causation”).  The 

problem for Defendant is that it is not clear when it tentatively decided to terminate 

Plaintiff’s employment.  Certainly, a reasonable jury could conclude that 

advertising Plaintiff’s position meant that Defendant was tentatively planning on 

firing her.  But, it appears from the record that searching for a possible replacement 

was the only step that Defendant took, and Defendant cites no authority that merely 

searching for a potential successor means that Defendant had made a tentative 

decision to terminate her employment.  What’s more, Lehrkinder’s statement that 

Defendant was “ready to replace Plaintiff” on August 26, 2019 could reasonably 

be understood to mean that the decision to terminate Plaintiff’s employment, even 

tentatively, was not made until then.  August 26, 2019, however, was the date on 

which Plaintiff provided her doctor’s note recommending that she be off work until 
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September 2, 2019.  Simply put, it is unclear from the record just how far down the 

road Defendant had gone in even tentatively deciding to terminate Plaintiff’s 

employment by August 26, 2019.  As a result, summary judgment is not 

appropriate.18 

For these reasons, it is RECOMMENDED that Defendant’s motion for 

summary judgment be DENIED as to Plaintiff’s FMLA claims. 

III. PLAINTIFF’S OBJECTION TO CRAIGSLIST EMAIL 

Plaintiff asks the Court to exclude, both at summary judgment and at trial, 

an email confirming an advertisement Lehrkinder placed on Craigslist soliciting 

 
18 Defendant makes a passing reference in its brief that it had “legitimate 

reasons” to terminate Plaintiff’s employment.  [Doc. 66 at 20.]  Presumably, those 
“reasons” are various performance-related problems (such as poor performance and 
absenteeism) listed in Vickery’s Affidavit that Defendant contends gave it 
“sufficient justification and good cause” to terminate Plaintiff’s employment.  (See 
Vickey Aff. ¶ 11.)  To rebut the prima facie case of FMLA retaliation, the defendant 
must proffer a legitimate reason for the adverse action.  See Hornsby-Culpepper v. 
Ware, 906 F.3d 1302, 1314 (11th Cir. 2018).  Defendant, however, asserts only that 
it had reasons to fire her, but it does not point to evidence that it actually fired her 
for any of those reasons.  Given the utterly perfunctory manner in which Defendant 
presents this argument, the Court cannot find that Defendant has satisfied its burden 
to articulate a legitimate, nonretaliatory reason for terminating Plaintiff’s 
employment.  See McMullin v. Miss. Dep’t of Pub. Safety, 782 F.3d 251, 260 (5th 
Cir. 2015) (defendant failed to establish legitimate nondiscriminatory reason for its 
decision where it provided “no discussion, explanation, or elaboration of its 
purported legitimate reason(s) for its promotion decision”). 
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applications to fill the position of Project Coordinator (the “Craigslist Email”) on 

the grounds that Defendant did not produce it until after the close of discovery.19  

[Doc. 76 at 1.]  In support of its objection, Plaintiff relies on Federal Rule of Civil 

Procedure 37(c)(1).  [Id.]  In response, Defendant submits that its failure to produce 

the document within the discovery window was a harmless error.  [Doc. 86 at 7.]  

On reply, Plaintiff insists that Defendant’s failure to timely produce the email is 

fatal and the exclusion of the document is necessary.  [Doc. 92-1 at 3-13.]   

Rule 37 gives a trial court discretion to decide how best to respond to a 

litigant’s failure to make a required disclosure under Rule 26.  Taylor v. Mentor 

Worldwide LLC, 940 F.3d 582, 593 (11th Cir. 2019).  Rule 37(c)(1) provides: 

(1) Failure to Disclose or Supplement. If a party fails to provide 
information or identify a witness as required by Rule 26(a) or (e), 
the party is not allowed to use that information or witness to 
supply evidence on a motion, at a hearing, or at a trial, unless the 
failure was substantially justified or is harmless. In addition to or 
instead of this sanction, the court, on motion and after giving an 
opportunity to be heard: 

(A) may order payment of the reasonable expenses, including 
attorney’s fees, caused by the failure; 

(B) may inform the jury of the party’s failure; and 

 
19 The Craigslist Email appears in the record as Exhibit 4 to Lehrkinder’s 

Affidavit.  [See Doc. 66-2, Ex. 4.] 
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(C) may impose other appropriate sanctions, including any of the 
orders listed in Rule 37(b)(2)(A)(i)–(vi). 

Fed. R. Civ. P. 37(c)(1).  Rule 37 incorporates obligations imposed under Rule 

26(e) which in turn addresses Defendant’s obligations with respect to supplemental 

disclosures and discovery responses.  Rule 26(e) states, in pertinent part: 

(1) In General. A party who has made a disclosure under Rule 
26(a)—or who has responded to an interrogatory, request for 
production, or request for admission—must supplement or correct 
its disclosure or response:(A) in a timely manner if the party 
learns that in some material respect the disclosure or response is 
incomplete or incorrect, and if the additional or corrective 
information has not otherwise been made known to the other 
parties during the discovery process or in writing; or 

(B) as ordered by the court. 

Fed. R. Civ. P. 26(e).  Thus, Defendant was required to supplement its discovery 

responses in a timely manner when it learned that its previous document production 

was incomplete.  Rule 26(e) does not forgive failure to conduct an adequate and 

complete search for responsive documents nor does it grant parties “a right to 

produce information in a belated fashion.”  In re Delta/AirTran Baggage Fee 

Antitrust Litig., 846 F. Supp. 2d 1335, 1357 (N.D. Ga. 2012), modified, 2012 WL 

12952328 (N.D. Ga. July 18, 2012).  Applying these principles here, the Court 

readily concludes that Defendant’s belated production of the Craigslist Email 
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violated Rule 26(e).  The Court now must determine whether sanctions are 

appropriate under rule 37(c)(1). 

As a sanction, Plaintiff requests that the Court bar Defendant from using the 

document as evidence in any proceeding.  Exclusion is not mandatory.  In Re 

Delta/AirTran, 846 F. Supp. 2d at 1357.  Under Rule 37(c)(1), a party who fails to 

provide information as required by Rule 26 is not allowed to use the information 

unless its failure was substantially justified or is harmless.  Fed. R. Civ. P. 37(c)(1). 

The language of the rule provides that courts can impose other sanctions in addition 

to barring the use of untimely provided information or instead of same.20   

 
20 Courts are split on the issue of whether, in the absence of substantial 

justification or harmlessness, an untimely disclosure under Rule 26 automatically 
requires exclusion of the evidence rather than one of the “other appropriate 
sanctions” suggested in Rule 37(c)(1)(C).  At least four Circuit Courts have held 
that exclusion is a “self-executing” and “automatic” sanction whenever the 
nondisclosure was not substantially justified or harmless.  See, e.g., Vanderberg v. 
Petco Animal Supplies Stores, Inc., 906 F.3d 698, 704-05 (8th Cir. 2018); Hoyle v. 
Freightliner, LLC, 650 F.3d 321, 329 (4th Cir. 2011); Goodman v. Staples the 
Office Superstore, Ltd. Liab. Co., 644 F.3d 817, 827 (9th Cir. 2011); Wilson v. 
Bradlees of New Eng., Inc., 250 F.3d 10, 20-21 (1st Cir. 2001).  Conversely, “three 
circuits—the Second, Sixth, and Seventh—have concluded that the absence of 
substantial justification or harmlessness does not automatically result in 
exclusion.”  See Taylor, 940 F.3d at 603 (Julie Carnes, J., concurring).  The 
Eleventh Circuit has not directly addressed the issue, but I agree with the cogent 
reasoning of Chief Judge J. Randall Hall that the most reasonable way to read Rule 
37(c)(1) and Eleventh Circuit authority is to conclude that district courts have 
discretion to impose sanctions other than exclusion, even in the absence of 
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Exclusion of the Craigslist Email is not warranted under these circumstances.  

Although Defendant was dilatory in diligently searching through its files and 

locating the document, there is no evidence that it willfully withheld production of 

the document.  Additionally, Defendant informed Plaintiff when it found it, giving 

Plaintiff the opportunity to move for relief before the present motion for summary 

judgment was filed.  Furthermore, the Court’s recommendations with respect to 

Defendant’s motion for summary judgment would be the same regardless of 

whether the Court considers the Craigslist Email.  SCQuARE Int’l, Ltd. v. BBDO 

Atlanta, Inc., No. CIV A 104CV-0641-JEC, 2008 WL 228032, at *3 (N.D. Ga. Jan. 

25, 2008) (finding preclusion appropriate where the “undisclosed document[] 

would have changed court’s decision with respect to motion for summary 

judgement”).  Consequently, a sanction preventing Defendant from using the 

document is not appropriate.  Plaintiff’s objection is OVERRULED. 

IV. PLAINTIFF’S MOTION TO FILE EXHIBIT UNDER SEAL 

Plaintiff moves the Court for leave to file under seal exhibit 4 in support of 

her response in opposition to Defendant’s motion for summary judgment.  [Doc. 

 
substantial justification or harmlessness.  See Pitts v. HP Pelzer Auto. Sys., Inc., 
331 F.R.D. 688, 695 (S.D. Ga. 2019).   
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79.]  Defendant has not filed a response and the deadline to do so has now passed.  

LR 7.1B, NDGa.   

A “presumption of openness” governs judicial proceedings and may only be 

rebutted by the moving party if they show an overriding interest based on findings 

that closure is essential to preserve higher values and is narrowly tailored to serve 

that interest.  When sealing proceedings or documents, a court must articulate the 

overriding interest along with findings specific enough that a reviewing court can 

determine whether the closure order was properly entered.  United States v. Kight, 

No. 1:16-CR-99-WSD, 2018 WL 1138310, at *2 (N.D. Ga. Mar. 2, 2018), on 

reconsideration, 2018 WL 1178264 (N.D. Ga. Mar. 6, 2018), and on 

reconsideration in part, 2018 WL 1531728 (N.D. Ga. Mar. 28, 2018).  In deciding 

whether to shield information from the public, courts “consider, among other 

factors, whether allowing access would impair court functions or harm legitimate 

privacy interests, the degree of and likelihood of injury if made public, the 

reliability of the information, whether there will be an opportunity to respond to 

the information, whether the information concerns public officials or public 

concerns, and the availability of a less onerous alternative to sealing the 

documents.”  Id. 
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Exhibit 4 contains medical records from Plaintiff’s follow up visit with her 

doctor.  [Doc. 78-1 at 12-18.]  The Court finds that Plaintiff’s privacy interest 

weighs in favor of sealing those materials.  Among the information contained in 

the document are Plaintiff’s blood pressure readings, record of chronic health 

conditions, list of current prescribed medications, family health history, allergies, 

and examination notes.  Due to the sensitive nature of the information contained in 

the medical records in Exhibit 4, Plaintiff’s motion is GRANTED.21   

V. CONCLUSION 

In conclusion, it is RECOMMENDED that Defendant’s motion for 

summary judgment [Doc. 65] be DENIED.  Plaintiff’s objection to Defendant’s 

use of the Craigslist email [Doc. 76] is OVERRULED and Plaintiff’s motion to 

file exhibits under seal [Doc. 79] is GRANTED. 

IT IS SO ORDERED AND RECOMMENDED this 17th day of May, 2021. 

 
_____________________________________
JOHN K. LARKINS III 
United States Magistrate Judge 

 
21 The Court also notes that this report and recommendation discusses the 

salient portions of those records, so sealing those records will have no practical 
impact on the public’s right of access. 
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