
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

LINDSEY WALDERA, 
 

Plaintiff, 
 
v. 
 
MARKETSOURCE, INC., 
 

Defendant. 

 
 

CIVIL ACTION FILE NO.: 
 
1:19-cv-3495-TCB-JKL 
 

 
ORDER AND FINAL REPORT AND RECOMMENDATION 

In this employment discrimination case Plaintiff Lindsey Waldera alleges 

that her former employer, Defendant MarketSource, Inc., paid her less than 

similarly situated male employees and demoted her in retaliation for complaining 

about disparate pay, all in violation of the Equal Pay Act and Title VII of the Civil 

Rights Act of 1964 (“Title VII”).  The case is before the Court on Defendant’s 

Motion for Summary Judgment.  [Doc. 49.]  For the reasons that follow, it is 

RECOMMENDED that Defendant’s motion be GRANTED.1 

 
1 Defendant has also filed an unopposed motion to file materials under seal.  

[Doc. 51.]  Upon consideration, that motion is GRANTED.  Exhibits B, F, G, J, L, 
and M [Docs. 50-2, 50-6, 50-7, 50-10, 50-12, 50-13] to Defendant’s Statement of 
Material Facts in Support of Defendant’s Motion for Summary Judgment shall be 
SEALED pending further order of the Court.  Documents 59 and 61, which are 
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I. BACKGROUND 

 Facts 

In setting out the facts of this case, the Court has considered Defendant’s 

Statement of Material Facts (“DSMF” [Doc. 50]), Plaintiff’s Statement of Disputed 

Material Facts as to Which There Exist Genuine Issues to be Tried (“PSMF” [Doc. 

63-1]), and the parties’ responses thereto (“R-DSMF” [Doc. 63-4] and “R-PSMF” 

[Doc. 65]).  The Court has also conducted its own review of the record.  See Fed. 

R. Civ. P. 56(c)(3).  The Court takes the facts in the light most favorable to Plaintiff 

as the non-moving party and, at times, implicitly resolves objections in favor of 

Plaintiff. 

 The Target Tech Program 

Defendant provides staffing, marketing, and sales solutions to corporate 

retail clients.  (DSMF ¶ 1.)  It operates the “Target Tech” program, through which 

it staffs sales associates in Target stores to sell electronic items such as mobile 

phones to Target shoppers.  (DSMF ¶ 7; PSMF ¶ 12.)  Defendant has operated the 

Target Tech program since March 2013, when it took over the program from 

RadioShack.  (DSMF ¶ 56.)  Defendant and Target’s relationship is governed 

 
duplicative of Documents 50-6 and 50-7, and which Plaintiff has filed provisionally 
under seal, shall also be SEALED. 
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generally by a Master Services Agreement (“MSA”).  (DSMF ¶¶ 8-9.)  The specific 

obligations between Target and Defendant are set out in Statements of Work 

(“SOWs”), which are separately negotiated and agreed to as amendments to the 

MSA.  (Dep. of Justin Gorman [Doc. 59] at 43; see Doc. 50-12.)  “Key Performance 

Indicators” (“KPIs”) measure Defendant’s performance as an organization.  

(DSMF ¶ 10.)  Employees with different internal job codes and job descriptions 

work on the same SOWs and KPIs within Target Tech.  (Decl. of Pl. [Doc. 63-2] ¶ 

11.)  

In March 2013, Defendant hired Matthew Burns, who had been serving as 

the Director of Operations for the program with RadioShack, to continue in that 

role with Defendant.  (DSMF ¶¶ 92, 93; Gorman Dep. at 19-20.)  Around that time, 

Defendant also hired Justin Gorman from RadioShack, assigning him the position 

of Operations Manager of Target Tech.  (Gorman Dep. at 17-18; DSMF ¶¶ 55, 59; 

R-DSMF ¶ 55; PSMF ¶ 15.)  Burns served as the sole Operations Director for 

Target Tech until March 2014, when Defendant promoted Gorman to Operations 

Director.  (DSMF ¶¶ 60, 97; Gorman Dep. at 59.)  Burns and Gorman reported to 

Tim Brannon, the Executive Director of the Target Tech program.  (PSMF ¶ 19; 

Dep. of Tim Brannon [Doc. 61] at 12, 21-22.)   
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Burns and Gorman had different duties and responsibilities, despite both 

holding the Operations Director title.  (DSMF ¶ 98.)  Burns’s responsibilities were 

internal-facing:  he was responsible for the Target support team (which supported 

requests for assistance from sales representative and managers in the field relating 

to scheduling and other technical issues), the Target reporting team (which 

provided analytical reports to others to make decisions), and the Target loss 

prevention team (which handled issues relating to theft of merchandise in Target 

stores).  (DSMF ¶ 99; see Gorman Dep. at 19.)  Gorman’s role, meanwhile, was 

external-facing: he managed the field operations team, the communications team, 

the Target Wide program,2 and the Target Open House program.3  (DSMF ¶ 99.)  

 
2 The Target Wide program is a program through which  Defendant contracts 

with vendors to provide in-store demonstrations and training events to help launch 
and sell products within Target stores.  (DSMF ¶ 73.)  The Target Wide program 
had its own statement of work, billing structure, cost structure, and profit and loss 
plan, and it was funded through its own contract negotiations with vendors.  (DSMF 
¶ 74.)  Target Wide was so large that if it operated outside the Target Tech program, 
it would be Defendant’s fourth or fifth largest retail program.  (DSMF ¶ 75.)  

3 The Target Open House program is a strategic initiative that Defendant and 
Target launched in San Francisco for testing new products.  (Brannon Dep. at 132; 
Gorman Dep. at 29.)  It has its own bill rates and structure within the umbrella of 
Target Tech.  (DSMF ¶ 81.)  At the times relevant to this case, the Open House 
program was led by Chase Dawkins, who reported to Gorman.  (Gorman Dep. at 
81; Brannon Dep. at 132.) 
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 Plaintiff Joins Defendant as a Finance Manager 

In 2015, Defendant hired Plaintiff as a Finance Manager.  (DSMF ¶¶ 21, 244; 

Dep. of Pl. [Doc. 58] at 28, 43.)  Prior to joining Defendant, she had worked at 

corporate affiliates of Defendant for approximately four years, performing, among 

other things, management of accounts receivable.  (Pl. Dep. at 18-21, 26-27.)  

Defendant initially assigned Plaintiff to support the Target Tech program, making 

her responsible for all financial activities of the program, including compensation 

design for Defendant’s sales representatives working in Target stores.  (Id. at 30-

31, 34, 47.)  She also supervised three employees.  (Id. at 35.)  Plaintiff’s supervisor 

was Jessica Sears.  (Id. at 43.)  Plaintiff also worked closely with Brannon.  (Id. at 

50.)   

 Plaintiff is Promoted to Operations Director 

In September 2016, Burns transitioned to a role outside the Target Tech 

program, leaving Gorman as the sole Operations Director the program.  (DSMF ¶¶ 

100-101.)  Gorman assumed Burns’s duties of overseeing the Target support team 

and loss prevention team.  (DSMF ¶ 100.)  Brannon, meanwhile, took over Burns’s 

reporting functions.  (Gorman Dep. at 60.)   

 
4 The parties also refer to the job title as “Financial Operations Manager.”  

(See, e.g., PSMF ¶ 11; R-PSMF ¶ 11). 
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In December 2016, Brannon encouraged Plaintiff to apply for the position 

vacated by Burns.  (Pl. Dep. at 50-51.)  According to Plaintiff, Brannon asked her 

to prepare a job description for the position with an external title of “Director of 

Program Governance” and told Plaintiff that in addition to most of Burns’s 

responsibilities, he wanted her to take on additional responsibilities that he and 

Burns did not handle, including drafting amendments to the MSA.  (PSMF ¶ 32.5)  

Plaintiff expected a total compensation package between $110,000 and $140,000 

based on her knowledge of Burns’s and Gorman’s compensation.  (Pl. Dep. at 66.)  

According to Plaintiff, she and Brannon met weekly in his office and discussed 

Plaintiff’s expectations about compensation, among other things.  (Id. at 132.) 

Plaintiff applied for the position and interviewed with Brannon.  (Pl. Dep. at 

51.)  She got the promotion, and effective April 2017, Defendant gave her the 

internal title “Operations Director”; externally her title was Director of Program 

Control-Retail Delivery.6  (DSMF ¶¶ 3, 4, 30.)  Brannon selected Plaintiff because 

 
5 Defendant objects to this statement as inadmissible and immaterial.  The 

Court overrules those objections. 
6 Plaintiff disputes this statement, contending that her external-facing title 

was simply “Director of Program Control.”  (R-DSMF ¶ 4.)  Contrary to this, 
however, Plaintiff’s signature block on emails she sent during her employment 
reflect that her title was “Director of Program Control – Retail Delivery” [see, e.g., 
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she presented herself consistent with Defendant’s core values, she was bright, she 

had a finance background, she knew the business from the finance side, and she 

knew how Defendant operated internally.  (PSMF ¶ 33.7)  After her promotion, 

Plaintiff’s annual salary was increased from $79,976.86 to $86,500 and her bonus 

potential increased from $15,000 to $20,000.  (DSMF ¶¶ 26, 27, 32.)  Meanwhile, 

when Burns transferred out of Target Tech in 2016, his salary was $109,241.60 

with $30,000 bonus potential.  (PSMF ¶ 77.)  Gorman’s salary at the time Plaintiff 

was promoted in April 2017 was $107,515.20 with a bonus potential of $35,000, 

and in August 2017, he received an increase in salary to $112,528, with a bonus 

potential of $40,000.  (Gorman Dep. Ex. 3.)  There is no dispute, therefore, that at 

all times Plaintiff worked as an Operations Director, she was paid less than either 

Gorman or Burns. 

As Operations Director, Plaintiff supervised four to six individuals.  (Pl. Dep. 

at 63.)  Her responsibilities primarily included communicating with the finance 

 
Doc. 58-9 at 2].  This dispute over the name of her external title, however, appears 
to be immaterial. 

7 Plaintiff contends that Mark Mueller, Defendant’s Chief Financial Officer, 
and Brannon selected Plaintiff for the Operations Director position.  (DSMF ¶ 30; 
Pl. Dep. at 47, 52.)  Whether Brannon acted alone in deciding to select her for the 
promotion is immaterial for present purposes, however. 
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department regarding field representative compensation; performing reporting and 

analytics functions; and providing program governance functions (including 

drafting amendments to the MSA and SOWs).  (DSMF ¶ 35; Pl. Dep. at 57, 59-60, 

64.)  She ran mathematical models to determine the rate of pay for sales 

representatives to ensure that the Target Tech program was profitable.  (Pl. Dep. at 

60-61.)  She also handled negotiating amendments to the MSA and was involved 

in calculating/determining the rate of pay for sales representatives whose 

compensation was variable based on sales.  (Id. at 63-64.)  She was also involved 

with negotiating amendments in connection with the “Target Demo” business, 

which included performing analytics to ensure that compensations were set at a 

level that would make the program profitable.  (Id.)  Plaintiff did not, however, 

assume the support team or loss prevention duties that Burns once possessed; rather 

Gorman continued to handle those tasks.  (DSMF ¶ 102.8)   

Plaintiff and Gorman worked together.  They participated on same client 

calls and many of the same vendor calls, travelled to Target’s Minneapolis 

 
8 In late 2017 or early 2018, Gorman’s support team responsibilities became 

a “shared service,” meaning that Defendant did not use a Target Tech-dedicated 
support team, but rather a group of employees who supported other clients of 
Defendant.  (PSMF ¶ 30; R-PSMF ¶ 30.)  
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headquarters for monthly meetings, attended the same weekly directors meeting; 

and worked together to accomplish tasks.  (Pl. Dep. at 55.)  

Plaintiff did not have direct profit and loss responsibilities or responsibilities 

associated with loss prevention management (that is, losses due to lost store 

merchandise).  (Pl. Dep. at 63.)  She was, however, involved in reporting and 

analytic functions in connection with loss prevention.  (Id. at 61-62.)  For example, 

she received reports from Adam Simrell, the manager of the asset protection team, 

about lost merchandise and calculated potential loss exposure, and she in turn, 

communicated the findings to Brannon.  (Id. at 62.)  While Plaintiff was responsible 

for reporting and analytics in relation to loss prevention, Gorman, was responsible 

for the operations aspect and strategic decisions associated with asset protection.  

(Id.)  With respect to new store openings, Plaintiff was responsible only for 

reporting that they were “captured in the system.”  (Id. at 65.)  Nor did she have 

responsibilities with inventory management.  (Id.) 

 Plaintiff Complains About Her Compensation 

Plaintiff repeatedly complained to Brannon and others that her compensation 

was too low.  In March or April 2017, Plaintiff expressed disappointment to 

Brannon that her compensation offer did not mirror Gorman’s or Burns’s.  (Pl. Dep. 

at 67, 131, 133.)  Brannon responded that Gorman and Mueller (the CFO) were 
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involved and that “his hands were tied” and they were not willing to negotiate.  (Id. 

at 67.9)  Plaintiff told Brannon that she “thought it was bullshit” and that it did not 

make sense to her.  (Id.)  She asked if it was because she was a woman, and Brannon 

replied that it was not.  (Id. at 67, 133-34.)  Brannon told Plaintiff that now that she 

was “coming over to the billable side of the business, [he would] have the 

opportunity to [m]ake it right.”  (Id. at 67-68.)  Plaintiff continued to have 

additional conversations with Brannon about her compensation after her promotion.  

(Id. at 135.)  According to Plaintiff, “75 percent of the time” she was talking to 

Brannon, it was about her compensation.  (Id.) 

Plaintiff also complained about her compensation to Jennifer Mulhall, who, 

as best the Court can tell, worked in human resources.  [See Doc. 58 at 204.]  At 

around the time of her promotion to Operations Director, Plaintiff told Mulhall that 

she “felt like there wasn’t any compensation philosophy within MarketSource.”  

(Pl. Dep. at 139.)  Plaintiff also complained that she did not understand why 

Mueller was involved in individual compensation decisions and that it “felt 

 
9 Plaintiff later testified that Brannon told her that his hands were tied as to 

her compensation after he had spoken with Jessica Sears (plaintiff’s former 
supervisor) and Mueller about her compensation.  (Pl. Dep. at 133.)  For present 
purposes, it is immaterial whether Brannon spoke with Gorman or Sears. 
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discriminatory” because he made compensation decisions on a “case-by-case basis” 

and she “wasn’t being paid equitably to Mr. Burns or Mr. Gorman” despite 

assuming the same position as them.  (Id. at 140.)  Later, in December 2017 or 

January 2018, Plaintiff again complained to Mulhall that she “didn’t feel like [she] 

was being equitably paid because [she] was a female” and that she did not see her 

pay being increased.  (Id. at 147-48.)  She also expressed dissatisfaction that 

Defendant did not have a “compensation policy procedure philosophy” and that she 

felt it as “discriminatory” that Mueller “myopically managed every internal 

transaction.”  (Id. at 148.)   

In February 2018, Plaintiff spoke to Eva Billie, who had recently replaced 

Mulhall.  (Pl. Dep. at 150.)  Plaintiff told Billie that she felt that she was not being 

“equitably paid because [she] was a woman” and that she doubted Brannon would 

resolve the issue.  (Id. at 150-51.)  Plaintiff is not aware that Billie spoke with 

anyone else within the company concerning her complaint, however.  (Id. at 152.) 

 Plaintiff’s Reassignment and Resignation 

Meanwhile, in November 2017 Brannon told Plaintiff that he anticipated 

being promoted to the director of all retail programs and that if that happened she 

would be moved from Target Tech and become director of reporting and analytics 

for all of Defendant’s retail programs.  (Pl. Dep. at 83-85.)  She told Brannon that 
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she wanted to be paid between $110,000 and $140,000 a year.  (Id. at 87.)  In March 

2018, Plaintiff learned that she would indeed be transferring to the new role that 

Brannon had described and that she would supervise 15 to 25 individuals.  (Pl. Dep. 

at 147; DSMF ¶¶ 45-46; R-DSMF ¶¶ 45-46.)  Some of her responsibilities and 

duties associated with the Target Tech program—including anything that was not 

related to reporting and analytics—were to be shifted to Gorman.  (Pl. Dep. at 98.)  

In mid-March, Brannon, told her that she would receive a $3,500 increase in pay 

with the new position.10  (Id. at 155.)  Though Plaintiff was initially excited about 

the change, she was disappointed (if not offended) by the amount of increase in 

compensation.  (Id. Ex. 8.) 

In March 2018, Plaintiff met with Billie in Billie’s office.  (Pl. Dep. at 152-

53.)  They shared their frustrations about Defendant’s lack of compensation 

practices and that women have difficulty moving up the ranks within the 

organization.  (Id. at 153.)  Plaintiff also told Billie that the change in position “felt 

more like a slap in the face than a promotion.”  (Pl. Dep. at 156.)  Plaintiff is not 

aware that Billie shared the substance of their conversation with Brannon.  (Id. at 

 
10  In February 2018, Brannon had advocated for a salary increase of 

approximately $12,500 for Plaintiff; however, his superiors approved the lesser 
amount.  (See Brannon Dep. at 127-28.) 
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154.)  In April 2018, Plaintiff again shared her frustrations with Billie about the 

new position and that she felt like she was considering leaving Defendant. (Id. at 

155-56.)  Plaintiff is not aware that Billie shared the substance of their conversation 

with anyone else.  (Id. at 157.) 

On April 13, 2018, Plaintiff verbally notified Brannon that she was resigning.  

(Pl. Dep. at 162.)  Three days later, on April 16, 2018, she sent an email to Brannon 

to “officially inform” him of her resignation.  (Id. at 172, Ex. 8.)  In her email, 

among other things, she reiterated that she thought that she was being 

undercompensated.  (Id. Ex. 8.)  After she had communicated her resignation to 

Brannon, she learned that her new title was not Director of Reporting and Analytics, 

but instead Senior Manager of Reporting and Analytics.  (Id. at 172.)  

 Procedural History 

Plaintiff filed this action on August 2, 2019.  [Doc. 1.]  She asserts four 

claims:  (1) pay discrimination in violation of the Equal Pay Act; (2) sex-based pay 

discrimination in violation Title VII; (3) retaliation in violation of the Equal Pay 

Act; and (4) retaliation in violation of Title VII.  [Id.] 

On December 18, 2020, Defendant moved for summary judgment.  [Doc. 

49.]  Plaintiff has responded in opposition to the motion [Doc. 63], and Defendant 
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has filed a reply in support [Doc. 64].11  On April 15, 2021, the Court held oral 

argument on the motion.  [Docs. 66, 68.]  The motion is now ripe for review. 

II. SUMMARY JUDGMENT STANDARD 

A court should grant summary judgment when there are no genuine issues 

of material fact and the moving party is entitled to judgment as a matter of law.  

Fed. R. Civ. P. 56(a).  The movant bears the initial burden of showing that it is 

entitled to summary judgment.  Id. (“The court shall grant summary judgment if 

the movant shows that there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.”); Celotex Corp. v. Catrett, 477 

U.S. 317, 323 (1986) (“Of course, a party seeking summary judgment always bears 

the initial responsibility of informing the district court of the basis for its motion, 

and identifying those portions of [the record] which it believes demonstrate the 

absence of a genuine issue of material fact.”); Clark v. Coats & Clark, Inc., 929 

F.2d 604, 608 (11th Cir. 1991) (holding that Celotex did not change the rule that 

the movant bore the initial burden, and stating, “Even after Celotex it is never 

enough simply to state that the non-moving party cannot meet its burden at trial”).  

 
11 When referring to specific page numbers in the parties’ briefs, the Court 

refers to the page numbers automatically generated by CM/ECF. 
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The movant may carry its burden by showing the court that there is “an absence of 

evidence to support the nonmoving party’s case.”  Celotex, 477 U.S. at 325.   

“Only when that burden has been met does the burden shift to the non-

moving party to demonstrate that there is indeed a material issue of fact that 

precludes summary judgment.”  Clark, 929 F.2d at 608.  The nonmovant is then 

required “to go beyond the pleadings” and to present competent evidence in the 

form of affidavits, answers to interrogatories, depositions, admissions and the like, 

designating “specific facts showing that there is a genuine issue for trial.”  Celotex, 

477 U.S. at 324 (quotation omitted); see Fed. R. Civ. P. 56(c).  “[M]ere conclusions 

and unsupported factual allegations are legally insufficient to defeat a summary 

judgment motion.”  Ellis v. England, 432 F.3d 1321, 1326 (11th Cir. 2005).  

Resolving all doubts in favor of the nonmoving party, the court must determine 

“whether a fair-minded jury could return a verdict for the plaintiff on the evidence 

presented.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986).  In 

evaluating a summary judgment motion, “[t]he evidence of the non-movant is to 

be believed, and all justifiable inferences are to be drawn in [the non-movant’s] 

favor.  Id. at 255. 
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III. DISCUSSION 

The Court first addresses Plaintiff’s Equal Pay Act wage discrimination 

claim, followed by her Title VII wage discrimination claim, and finally her 

retaliation claims under the Equal Pay Act and Title VII. 

 Equal Pay Act Wage Discrimination Claims 

The Equal Pay Act prohibits gender-based discrimination in rates of pay to 

employees.  29 U.S.C. § 206(d); Miranda v. B & B Cash Grocery Store, Inc., 975 

F.2d 1518, 1526 (11th Cir. 1992).  “An employee demonstrates a prima facie case 

of an Equal Pay Act violation by showing that the employer paid employees of 

opposite genders different wages for equal work for jobs which require equal skill, 

effort, and responsibility, and which are performed under similar working 

conditions.”  Steger v. Gen. Elec. Co., 318 F.3d 1066, 1077-78 (11th Cir. 2003) 

(citations and quotation marks omitted).  Once the employee makes this showing, 

the burden shifts to the defendant to prove by a preponderance of the evidence that 

the differential is justified by one of four exceptions set forth in the Equal Pay Act: 

“(i) a seniority system; (ii) a merit system; (iii) a system which measures earnings 

by quantity or quality of production; or (iv) a differential based on any other factor 

other than sex.”  29 U.S.C. § 206(d)(1); see Steger, 318 F.3d at 1078; Irby v. Bittick, 

44 F.3d 949, 954 (11th Cir. 1995).  “The burden to prove these affirmative defenses 
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is heavy and must demonstrate that the factor of sex provided no basis for the wage 

differential.”  Steger, 318 F.3d at 1078 (citations and quotation marks omitted) 

(emphasis added).  “Further, the employer must show that none of the decision-

makers, whether in middle or upper management, were influenced by gender bias.”  

Id. (citing Anderson v. WBMG-42, 253 F.3d 561, 566 (11th Cir. 2001)).  “Once the 

employer’s burden is met, the employee ‘must rebut the explanation by showing 

with affirmative evidence that it is pretextual or offered as a post-event justification 

for a gender-based differential.’”  Id. (quoting Irby, 44 F.3d 949, 954 (11th Cir. 

1995)). 

 Whether Plaintiff Performed Work Substantially Equal to 
Male Comparators 

To establish her prima facie case of wage discrimination in violation of the 

Equal Pay Act, Plaintiff must show that she was paid less than male coworkers 

whose positions were “substantially equal” to hers.  Edwards v. Fulton Cnty., Ga., 

509 F. App’x 882, 886 (11th Cir. 2013) (citing Arrington v. Cobb Cnty., 139 F.3d 

865, 876 (11th Cir. 1998)).  In assessing the similarity of work, the Court must 

“compare the jobs, not the individual employees holding those jobs.”  Mulhall v. 

Advance Sec., Inc., 19 F.3d 586, 592 (11th Cir. 1994).  Job titles are relevant to the 

analysis, but not dispositive.  Id.  “The plaintiff need not prove that her job and 
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those of the comparators are identical; the test is one of substantiality, not entirety.”  

Id.  “Nonetheless, . . . the standard for determining whether jobs are equal in terms 

of skill, effort, and responsibility is high.”  Id. (quotation marks and citation 

omitted). 

Defendant contends that Burns and Gorman are not proper comparators 

because their job responsibilities differed from Plaintiff’s.  [Doc. 52 at 5-14.]  

Defendant further argues that a more suitable comparator is Jeffrey McKenzie, a 

male employee who worked as an Operations Director for Defendant’s TracFone 

program and who was paid less than Plaintiff.  [Id. at 15.]  Plaintiff counters that 

Gorman is a proper comparator because, even though her position had an internal 

focus and Gorman’s had a field focus, their jobs complimented each other such that 

they “acted as the left and right hand for operations of the Target Tech program” 

and “it took both to complete the tasks.”  [Doc. 63 at 8.]  As for Burns, Plaintiff 

argues that when she was hired to replace him, she assumed most of his duties.  [Id. 

at 7.]  Finally, Plaintiff argues that McKenzie is not a proper comparator because 

he reported to a different supervisor and worked for a different program.  [Id. at 

14.] 
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a. Gorman 

Turning first to Gorman, there is no dispute that Plaintiff’s and Gorman’s 

positions were at the same level from an organizational standpoint.  From April 

2017 through at least March 4, 2018 (when Plaintiff’s job was reclassified) they 

had the same internal job title (Operations Director), they reported to the same 

supervisor (Brannon), and they worked with the same client program (Target 

Tech).  They also had a similar number of direct reports:  Plaintiff had four to six, 

while Gorman had four.  (Pl. Dep. at 63; Gorman Dep. at 33-34, 36-37.)   

But when looking at the actual content of Plaintiff’s and Gorman’s jobs, the 

Court is constrained to find that she and Gorman had materially different job 

responsibilities and that her work was not substantially similar to Gorman’s.  

Gorman’s position was primarily “field-facing.”  (See DSMF ¶ 65.)  He served as 

the primary contact person both for Target executives (DSMF ¶ 62) as well as 

Defendant’s own staff working in Target stores (DSMF ¶ 63). 12   His 

responsibilities also included facilitating in-store “demo day” events, handling new 

 
12  Plaintiff contends Gorman would get involved with issues involving 

employees only rarely, since most issues were resolved before getting escalated to 
him.  (R-DSMF ¶ 63.)  It is undisputed, however, that Gorman was ultimately the 
person in charge, and that he had to be available seven days a week if an issue 
required his involvement.  (See Gorman Dep. at 91.) 
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store openings, managing inventory, and playing a critical role in managing 

Defendant’s relationship with Target.  (DSMF ¶ 66.)  He also had “profit and loss 

responsibility,” which included negotiating deals with vendors and original 

equipment manufacturers in connection with the Target Wide program, the in-store 

demonstration events and training that operated within the Target Tech program.  

(DSMF ¶¶ 71, 72; Brannon Dep. at 122-23.)  He also managed the Target Open 

House program, the strategic initiative that Defendant and Target launched for 

testing new products (Brannon Dep. at 132; Gorman Dep. at 29), and the Target 

Tech’s loss prevention teams (DSMF ¶ 8313).  

Plaintiff’s responsibilities, meanwhile, were internal-facing.  She 

communicated with the finance department about the compensation of sales 

representatives working in Target Stores.  (DSMF ¶ 35; Pl. Dep. at 63-64.)  She 

provided reporting and analytics functions, which included preparing and 

delivering reports to other Operations Directors within Target Tech, who then 

 
13 Loss prevention involved Defendant’s potential liability for theft of Target 

merchandise.  (See Gorman Dep. at 92.)  Through his management of loss 
prevention, Gorman directly negotiated and enforced a Service Level Agreement 
between Defendant and Target that saved Defendant over $700,000.  (DSMF ¶ 85.)  
Plaintiff disputes this statement, pointing out that Adam Simrell managed the loss 
prevention team and that Gorman supervised Simrell.  (R-DSMF ¶ 83.)  This does 
not rebut, however, that Gorman managed the loss prevention teams. 
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implemented strategies to improve performance.  (DSMF ¶¶ 35, 36; R-DSMF ¶ 

36.)  She also provided program governance functions, which included drafting and 

negotiating amendments to the MSA.  (DSMF ¶ 35; Pl. Dep. at 59-60.)  She did 

not, however, have direct profit and loss responsibilities or any responsibilities 

associated with loss prevention or inventory management.  (Pl. Dep. at 64-65.)  Nor 

did she possess direct profit and loss responsibilities for the Target Wide program 

(DSMF ¶ 78), or direct management responsibilities for Target Open House 

(DSMF ¶ 80).   

Plaintiff maintains that even with these differences in job responsibilities, 

Gorman is a suitable comparator because their duties complemented each other.  

She points out that Gorman and Plaintiff worked together on the Target Tech 

program as a team.  [Doc. 63 at 8.]  They also participated on the same client calls 

and many of the same vendor calls, travelled together monthly to Target’s 

headquarters in Minnesota for business review meetings, attended the same 

quarterly business reviews, and attended the same weekly director meetings and 

client calls.  (See PSMF ¶ 50.)  But the fact that employees work together does not 

necessarily make their jobs substantially similar.  Rather, in determining whether 

two jobs are substantially equal under the Equal Pay Act, the Court looks to the 
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skill, effort, and responsibility required in the performance of the jobs.  See 

Blackman, 599 F. App’x at 909.  As the Court of Appeals explained, “the 

controlling factor in the court’s assessment of whether two jobs are substantially 

equal must be actual job content,” Arrington, 139 F.3d at 876, and Plaintiff points 

to no authority to support the proposition that she can satisfy her burden of 

demonstrating that two jobs are substantially similar by showing that they that 

“complement” each other.  Thus, even if she and Gorman “acted as the left and the 

right hand for operations of the Target Tech program,” the Court cannot find that 

the complementary relationship between their positions is enough to demonstrate 

that their jobs were substantially similar.  Similarly, the fact that Plaintiff and 

Gorman attended many of the same meetings and were told to work together does 

not show that Plaintiff’s and Gorman’s job responsibilities were substantially 

similar.  Indeed, Plaintiff conceded at her deposition that the fact that somebody 

participated on a call or attended a meeting does not mean that they performed 

substantially similar job duties.  (See Pl. Dep. at 126.)   

At oral argument, Plaintiff also pointed out that in discovery, Defendant 

produced a single, three-page job description for the Operations Director position, 

which she contends shows that Operations Directors performed the same job duties.  
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[See Doc. 58-7.]  This document, however, does not reflect that all Operations 

Directors actually had the same job responsibilities.  Indeed, Plaintiff herself 

concedes that when Gorman and Burns were both Operations Directors in Target 

Tech from 2014 to 2016, they performed different duties and responsibilities.  

(DSMF ¶ 98.)  Plaintiff argues that when she joined the Target Tech program as an 

Operations Director, she assumed most of Burns’s duties, assumed additional 

duties from Gorman, and assumed additional duties that neither Burns nor Gorman 

were providing as Operations Directors.  [Doc. 63 at 7.]  However, if Burns and 

Gorman’s duties and responsibilities were different, then so were Plaintiff’s and 

Gorman’s. 

Plaintiff also attempts to minimize Gorman’s “profit and loss 

responsibilities,” arguing that “everyone running and participating in the program 

was responsible for working to achieve” profitability goals for the Target Tech 

program.  [Doc. 63 at 12-13.]  She explains that Gorman’s “responsibility was only 

that he negotiated deals with vendors and original equipment manufacturers for the 

Target Wide program and Open House” and “did not attend budget meetings in 

which the budget was set or MORs[14] with the executive team.”  [Id. at 13.]  To 

 
14 Presumably, monthly operational reviews. 
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the degree that Plaintiff contends that her job was similar to Gorman’s because they 

shared a goal of making the Target Tech program profitable, Plaintiff conflates the 

objectives of a job with its actual responsibilities.  Undoubtedly, Plaintiff’s job goal 

was, ultimately, to improve profitability of the Target Tech program.  (See Pl. Dep. 

at 60 (testimony that negotiating MSAs bore on profitability); id. at 64 (testimony 

that she performed analytics to ensure profitability).)  But having the same goal is 

not the same as having the same job content.  The undisputed evidence reveals that 

Plaintiff’s job duties were different.  Her team performed analytics and reporting 

for other Operations Directors, including Gorman, and the reporting and analytics 

was used to manage team performance and ensure the Target Tech program was 

profitable.  (DSMF ¶ 69; R-DSMF ¶ 69.)  Plaintiff’s duties included conferring 

with Gorman and other leaders within the Target Tech program about Defendant’s 

strategic decisions based on the analytics that her team provided.  (DSMF ¶ 70.)  

However, the fact that Gorman and the other leaders relied on the analytics 

Plaintiff’s team provided does not mean that her responsibilities were substantially 

equal to Gorman’s.  

Plaintiff also quibbles with the degree to which Gorman had direct profit and 

loss responsibilities, pointing out that Brannon was ultimately responsible for the 
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profit and loss for the entire Target Tech program, including Target Wide.  (R-

DSMF ¶¶ 71, 78.)  But Brannon himself testified that Gorman “had significant P&L 

responsibility in addition to the other responsibility he had” (Brannon Dep. at 120-

21), and “was responsible for the P&L for Target Wide as if it was a program in 

and of itself, which it is” (id. at 124-25).  Plaintiff, meanwhile, conceded at her 

deposition that she had no direct profit and loss responsibilities.  (Pl. Dep. at 63.) 

Plaintiff also attempts to minimize Gorman’s role with respect to the loss 

prevention team, pointing out that Adam Simrell, who reported to Gorman, actually 

managed the team.  [Doc. 63 at 12.]  But it is undisputed that Gorman was 

ultimately responsible for the team and that he supervised Simrell—responsibilities 

that Plaintiff did not have.  (See Gorman Dep. at 38.)  Plaintiff also points out that 

she was “ultimately responsible for ensuring the [loss prevention team] stayed with 

the contractual guardrails and ensuring money to Target by performing reporting 

and analytics relating to asset protection and communicating the results to Brannon.”  

[Doc. 63 at 12.]  But, again, the fact that Plaintiff performed tasks that helped the 

loss prevention team does not mean that her responsibilities were substantially 

equal to Gorman’s.  
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Plaintiff also emphasizes her and her team’s essential role in the Target Tech 

program.  She presents evidence that the team she supervised handled reporting 

and analytical functions, including producing periodic reports, performing 

financial budgeting, and creating and designing program incentives, and that other 

Operations Directors and their teams used this information to manage their teams’ 

performance and ensure that the Target Tech program was profitable.  (PSMF 

¶ 52.)  She also presents evidence that she and her team analyzed “the labor budget, 

variable compensation, trade variance, and hours of operation execution (including 

analysis of the number of representatives necessary to run the program profitably) 

to determine how the program could be run within SLA parameters and profitably” 

and that she and her team “provided that information to the other directors and their 

teams to implement.”  (PSMF ¶ 53.15)  By all accounts, Plaintiff played an integral 

role in the Target Tech program and she did her job well.  But her job 

responsibilities were different than Gorman’s, and under the legal principles that 

this Court must apply, it is not enough for her to show that her job was important, 

that it complemented Gorman’s, or that her performance was exemplary. 

 
15  Defendant objects to this statement on the grounds that the evidence 

Plaintiff cites does not support it.  The objection is overruled.   
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Plaintiff also highlights several ways that her job duties differed from 

Gorman’s.  She points to evidence that she was responsible for developing and 

negotiating “SOPs,[16] contracts, and amendments to the MSA and SOWs” and that 

she acted “as liaison for the program between corporate finance and the client.”  

(PSMF ¶ 62.)  She additionally points out that Brannon assigned her to “assume all 

responsibilities, including those formerly assigned to Gorman, for communications 

with finance regarding contract amendments for representative compensation, and 

anything to do with contract [key performance indicators] and [service level 

agreements].”  (PSMF ¶ 63.)  She also contends that she “was primarily responsible 

for negotiating and executing all amendments that captured variable compensation, 

including sales-related operations, partnering closely, or designing herself the 

compensation structure for the representatives, ensuring profitability and executing 

the amendments.”  (PSMF ¶ 64.)  She also “partnered closely with in-house counsel 

and other departments to develop operational policies, including mileage 

reimbursement policies, and worked closely with Summers [another Operations 

Director] to implement the policies.”  (PSMF ¶ 65.)  But these responsibilities were 

 
16 Presumably, standard operating procedures.  (See Pl. Dep. at 54.) 
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not possessed by Gorman, and, thus, further highlight the difference in 

responsibilities between her position and his. 

In sum, taking evidence in the light most favorable to Plaintiff, the Court 

finds that Gorman’s and Plaintiff’s job responsibilities were not substantially equal.  

as a result, Plaintiff cannot establish a prima facie case for wage discrimination 

under the Equal Pay Act. 

b. Burns 

Turning next to Burns, there is no dispute that he and Plaintiff had same 

internal job title, they reported to the same supervisor, and they worked with the 

same client program.  But the content of their positions differs.  Following 

Gorman’s promotion to Operations Director in April 2014, Burns was responsible 

for the Target support team, the Target reporting team, and the loss prevention team.  

(DSMF ¶ 100.)  In September 2016, when Burns transitioned to another role outside 

of the Target Tech program, Gorman took over the support team and loss 

prevention duties.  (DSMF ¶ 101.)  Plaintiff did not assume those roles.  (DSMF ¶ 

102.)  Instead, as discussed above, she assumed the reporting and analytics role that 

Burns performed as well as responsibilities for assessing compensation for sales 

representative and amending the MSA and drafting SOWs. 
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To support her contention that she performed work substantially similar to 

Burns, Plaintiff contends that (1) during her time as Finance Manager, she worked 

closely with Brannon on the Target Tech program and became a “trusted partner”; 

(2) Brannon encouraged her to apply for Burns’s former position; (3) Brannon 

promoted Plaintiff to “replace” Burns and “assume most of his responsibilities, 

including reporting and analytics and a newly-created governance team”; (4) 

Plaintiff also assumed additional responsibilities that Burns did not have, including 

handling the negotiations of amendments to the MSA and SOWs; and (5) Brannon 

assigned Plaintiff with responsibilities formerly assigned to Gorman for 

communicating with finance about contract amendments for representative 

compensation and “anything to do with KPIs and SLA.”  [Doc. 63 at 6-7.]  Plaintiff 

argues that because she replaced Burns, assumed most of his duties, assumed 

additional duties from Gorman, and assumed additional duties that neither Burns 

nor Gorman were performing, Burns is a proper comparator.  [Id. at 7.] 

The Court finds that Plaintiff has failed to demonstrate a triable issue of fact 

as to whether she and Burns had substantially equal positions.  The fact that she 

worked with Brannon and the Target Tech program and that Brannon encouraged 

her to apply for the position indicates that, in general, she was qualified for the 
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Operations Director position.  But the actual responsibilities of the role she 

assumed were differed from the job content of the position Burns held.  When 

Plaintiff initially hired Burns in March 2013, he was the only Operations Director 

in the Target Tech program and, thus, performed all internal and external 

responsibilities associated with the position.  Plaintiff did not ever perform all those 

responsibilities after she became an Operations Director for Target Tech.  Then, 

even after Defendant pared down Burns’s job responsibilities in March 2014, Burns 

was responsible for loss prevention and had support team responsibilities, duties 

that Plaintiff never had during her tenure as an Operations Director.  (DSMF ¶ 102.)  

Plaintiff also had responsibilities that Burns did not. 

For these reasons, the Court finds that Plaintiff has not carried her burden to 

show that her job was sufficiently similar to Burns’s.17  Because Plaintiff has not 

 
17 Plaintiff’s inability to show that Gorman or Burns performed substantially 

equal work is fatal to her Equal Pay Act claim, so the Court need not address 
whether Defendant can meet, as a matter of law, its burden of proof to show factors 
other than sex justified the pay disparity between her and Gorman and Burns.  
Nonetheless, the Court briefly addresses Defendant’s argument that Plaintiff 
cannot establish a prima facie case of wage discrimination because she was paid 
less than a male colleague, Jeffrey McKenzie, who worked as an Operations 
Director for a different client, TracFone.  [Doc. 52 at 15.]  According to Defendant, 
like Plaintiff, McKenzie was promoted to the Operations Director position in April 
2017, and he performed the same internal-facing reporting, analytics, and corporate 
government job duties as Plaintiff, but he was paid less than Plaintiff.  [Id.]  This 
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met her burden to show a male comparator who performed work substantial similar 

to hers, her Equal Pay Act claim fails as a matter of law. 

 Title VII Wage Discrimination Claim 

Like the Equal Pay Act, Title VII prohibits gender-based wage 

discrimination.  See Miranda, 975 F.2d at 1527-31.  A plaintiff establishes a prima 

facie case of gender-based wage discrimination “by showing that she occupies a 

job similar to that of higher paid males.”  Meeks, 15 F.3d at 1019.  Title VII’s 

comparator standard is somewhat more “relaxed,” and a plaintiff need only show 

that her job was “substantially similar” to her higher-paid comparators.  Teal v. City 

of Dahlonega, No. 2:09-cv-187-RWS-SSC, 2011 WL 7006248, at *10 (N.D. Ga. 

Aug. 24, 2011), report and recommendation adopted, 2012 WL 95555 (N.D. Ga. 

Jan. 12, 2012).  Once a plaintiff establishes a prima facie case, the analysis follows 

a burden shifting framework, with the defendant able to offer a legitimate, non-

retaliatory reason for the adverse employment action.  Meeks, 15 F.3d at 1019.   

 
argument is unpersuasive.  The Court is unaware of any authority that if an 
employer shows that a similarly-situated male employee was paid less, the 
employee must rebut that evidence to establish a prima facie case of wage 
discrimination under the Equal Pay Act.  To reiterate: a plaintiff’s burden at the 
prima facie stage is simply to show that at least one comparator exists; not to 
disprove the existence of potential comparators who are paid less. 
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Though the standard of similarity between jobs is more relaxed for purposes 

of establishing a prima face Title VII wage discrimination claim, neither party 

contends that using this less stringent standard changes the outcome of whether 

Plaintiff was similarly situated to either Gorman or Burns.  Defendant argues that 

Plaintiff’s Title VII wage discrimination claim fails because she has not identified 

any similarly situated male employees who were paid more than her.  [Doc. 52 at 

22-23.]  Plaintiff responds that she has established a prima facie case of gender-

based wage discrimination in violation of Title VII because she had established a 

prima facie case for gender-based discrimination in violation of the Equal Pay Act.  

[Doc. 63 at 18.]  To show a comparator for purposes of Title VII, the “plaintiff and 

her comparators must be sufficiently similar, in an objective sense, that they cannot 

reasonably be distinguished.”  Lewis v. City of Union City, 918 F.3d 1213, 1224 

(11th Cir. 2019) (en banc).  Given the substantial differences in job responsibilities 

the Court addressed in the Equal Pay Act section of this report and recommendation, 

the Court concludes Plaintiff’s position is readily distinguishable from the positions 

that Gorman and Burns held.  Accordingly, Plaintiff has not established a prima 

facie case of wage discrimination under Title VII. 
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 Equal Pay Act and Title VII Retaliation Claims 

Title VII prohibits retaliation against an employee “because [s]he has 

opposed any practice made an unlawful employment practice by [Title VII], or 

because [s]he has made a charge, testified, assisted, or participated in any manner 

in an investigation, proceeding, or hearing under [Title VII].”  42 U.S.C. § 2000e-

3(a).  When an employee relies on circumstantial evidence to show retaliation 

under Title VII, she first establishes a prima facie case of retaliation by showing 

that (1) she engaged in statutorily protected activity, (2) she suffered an adverse 

employment action, and (3) there is some causal connection between the two 

events.  Pennington v. City of Huntsville, 261 F.3d 1262, 1266 (11th Cir. 2001).  

The complained-of employment action must be “materially adverse,” such that the 

action would “dissuade[] a reasonable worker from making or supporting a charge 

of discrimination.”  Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 

(2006) (quotation omitted).  “[T]rivial harms” do not constitute adverse 

employment actions, but a Title VII’s antiretaliation provision prohibits a wider 

range of employer conduct than Title VII’s substantive antidiscrimination 

provision.  Id.; Monaghan v. Worldpay US, Inc., 955 F.3d 855, 861 (11th Cir. 

2020).  As part of the plaintiff’s ultimate burden of proof, she also must show that 
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her protected activity was the “but-for” cause of the adverse employment action.  

Nassar, 570 U.S. at 360.   

The anti-retaliation provision applicable to Equal Pay Act claims provides 

that it is unlawful “to discharge or in any other manner discriminate against an 

employee because such employee has filed any complaint or instituted or caused to 

be instituted any proceeding under or related to this chapter.”  29 U.S.C. 

§ 215(a)(3).  The McDonnell Douglas18 burden-shifting analysis applies to Equal 

Pay Act retaliation claims where, as here, the plaintiff relies on circumstantial 

evidence.  See Teal, 2011 WL 7006248, at *22 (noting that Title VII and the Equal 

Pay Act require the same elements to prove a prima facie case); Wildi v. Alle-Kiski 

Med. Ctr., 659 F. Supp. 2d 640, 664 (W.D. Pa. 2009). 

Here, the parties dispute whether Plaintiff has made a sufficient showing that 

she engaged in protected activity, suffered an adverse action, or demonstrated 

causation.  As will be discussed presently, the Court finds that Plaintiff has not 

demonstrated that her reassignment was an adverse employment action; thus, 

Plaintiff cannot establish a prima facie case for retaliation under either Title VII or 

the Equal Pay Act. 

 
18 McDonnell Douglas v. Green, 411 U.S. 792 (1973). 
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Defendant argues that Plaintiff’s change in job title from “Director” to 

“Senior Manager” was not an adverse employment action because she received a 

pay increase and her new position was no less prestigious.  [Doc. 52 at 27-28.]  

Defendant points out that in her new role, she was responsible for all client-facing 

communications related to reporting and analytics, and “managing all reporting 

analyst and senior reporting analyst.” [Id. at 28.]  Plaintiff counters that her change 

in title was actually a demotion and, thus, could have dissuaded a reasonable 

worker from engaging in protected activity.  She argues that although she received 

a pay increase, it should have been greater.  In support, she presents evidence that 

during the restructuring Brannon proposed increasing her base salary from $87,500 

to $100,000, but his “recommendation was rejected,” and she was instead offered 

a more modest salary increase to approximately $91,000, no increased bonus 

potential (that is, she remained eligible for a $20,000 bonus), and no stock options.  

[Doc. 63 at 22-23; see Doc. 50-4 at 6.]  She further points out that at the same time, 

Gorman received a pay increase of $10,000 more than what Brannon had 

recommended.  [Doc. 63 at 23.]  Plaintiff also complains that her job 

responsibilities increased with the new title.  Finally, she maintains that the 

“demotion in title . . . could impact future compensation.”  [Doc. 63 at 23.] 
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Defendant has the better of the arguments.  With regard to Plaintiff’s 

complaint about her pay raise, under some circumstances, an employee who 

receives a pay increase can still suffer an adverse employment action, such as when 

a similarly-situated employee receives higher pay increase or when the employer 

interferes with the employee’s ability to qualify for a pay increase to which the 

employee would otherwise have been entitled.  See, e.g., Szeinbach v. Ohio State 

Univ., 493 F. App’x 690, 694 (6th Cir. 2012) (finding that employee’s 1% raise 

qualified as adverse employment where increase was lower than for similarly-

situated coworkers); White v. Baxter Healthcare Corp., 533 F.3d 381, 403 (6th Cir. 

2008) (“By receiving a lower salary increase than he would have without the more 

negative evaluation, [plaintiff] was denied an increase in pay to which he allegedly 

was entitled.”).  But “if the plaintiff can cite no facts suggesting that discretionary 

pay was awarded as a matter of course or that she was otherwise entitled to expect 

or rely on it, the employer’s decision not to award the pay does not change the 

terms or conditions of Plaintiff’s employment, so as to establish an adverse 

employment action.”  Seitz v. New York State, No. 218CV4149PKCLB, 2019 WL 

4805257, at *16 (E.D.N.Y. Sept. 30, 2019) (edited for clarity). 
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Here, no reasonable factfinder could conclude that Plaintiff was entitled to a 

pay increase based on what Brannon initially recommended to his superiors.  There 

is no evidence that Defendant had a policy regarding pay increases that would have 

entitled her to a certain increase in pay under these circumstances.  Likewise, 

Plaintiff’s argument that Gorman received larger increase in compensation does 

not bear on whether she suffered an adverse employment action because she does 

not present evidence as to what Gorman’s new position was after the restructuring, 

including what his responsibilities would be.  Indeed, Plaintiff conceded at her 

deposition that she did not know what Gorman’s job duties or responsibilities 

would be in his new role with the Target Tech program (Pl. Dep. at 157), and she 

points to no other record evidence in response to Defendant’s motion.  Simply put, 

Plaintiff has not shown that Gorman was similarly situated to her in that regard. 

Finally, under the circumstances of this case, the Court cannot Plaintiff’s title 

change from “Director” to “Senior Manager” rendered the change an adverse 

employment action.  Plaintiff asserts that she was demoted; however, it is 

undisputed that she made more money in the reclassified position and she assumed 

greater, more prestigious job responsibilities.  Plaintiff also asserts that the 

reclassification of her position might negatively impact future compensation; 
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however, that assertion is purely speculative.  Viewing the evidence in the light 

most favorable to Plaintiff, the Court fails to see how the change in her title “might 

have dissuaded” a reasonable employee from complaining about discrimination.19  

Accordingly, the Court finds that Plaintiff has not presented sufficient evidence to 

create a triable issue of fact as to whether the change in job title constituted an 

 
19 Defendant also argues that to the extent that Plaintiff asserts a Title VII 

claim for discriminatory demotion—i.e., that she was demoted because of her 
gender—the claim fails because Plaintiff cannot establish a prima facie case or 
show that Defendant’s proffered reason was pretext for discrimination.  [Doc. 52 
at 24-25.]  Plaintiff does not respond to this argument; thus, it appears that she is 
not pursuing such a claim.  See Bute v. Schuller Int’l, Inc., 998 F. Supp. 1473, 1477 
(N.D. Ga. 1998) (“Because plaintiff has failed to respond to this argument or 
otherwise address this claim, the Court deems it abandoned.”); Welch v. Delta Air 
Lines, Inc., 978 F. Supp. 1133, 1137 (N.D. Ga. 1997) (“Plaintiff’s failure to respond 
to Defendant’s argument alone entitles Defendant to summary judgment on these 
claims.”).  But even considering Defendant’s argument on its merits, the Court 
finds that the claim would fail because Plaintiff cannot show she suffered an 
adverse employment action.  In the context of a Title VII disparate treatment claim, 
to show she suffered an adverse employment action, the plaintiff must show that 
“a decision of the employer impacted the terms, conditions, or privileges of [her] 
job in a real and demonstrable way.  This impact cannot be speculative and must at 
least have a tangible adverse effect on the plaintiff’s employment.”  Jefferson v. 
Sewon Am., Inc., 891 F.3d 911, 920-21 (11th Cir. 2018) (citations omitted; 
alterations adopted).  As noted, this is a higher burden than what is required to show 
unlawful retaliation under Title VII.  See Monaghan, 955 F.3d at 861.  Since 
Plaintiff cannot show she suffered an adverse employment action sufficient to 
support a Title VII retaliation claim, it follows that she also has not met her burden 
of showing she suffered an adverse employment action for discriminatory 
demotion. 
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adverse employment action, even under the more relaxed standard applicable to 

retaliation claims.   

IV. CONCLUSION 

Based upon the foregoing, it is RECOMMENDED that Defendant’s motion 

for summary judgment [Doc. 49] be GRANTED.   

It is ORDERED that Defendant’s unopposed motion for leave to file 

materials under seal [Doc. 51] be GRANTED. 

IT IS SO ORDERED AND RECOMMENDED this 17th day of May, 2021. 

 
____________________________________ 
JOHN K. LARKINS III 
United States Magistrate Judge 
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